REPUBLIC OF KENYA
IN THE DISCIPLINARY COMMITTEE
DISCIPLINARY COMMITTEE COMPLAINT NO: DC/03/10/2025

IN THE MATTER OF JOEL NGUGI GITAU: PRACTISING WITHOUT A
LICENCE CONTRARY TO SECTION 20 OF THE SUPPLIES
PRACTITIONERS' MANAGEMENT ACT, CAP 537

JUDGMENT

1. This Judgment is the decision of the Disciplinary Committee pursuant
to and in accordance with the Supplies Practitioners Management Act
No 17 of 2007 (hereinafter “SPMA 2007”) and Regulation 43 of the

Supplies Practitioners Management (Discipline} Regulations (2015},

2. The Committee has weighed the complaint, facts, arguments put forth
and in the absence of a Defence, keenly evaluated the evidence and law

in reaching the dispositive conclusions hereunder.

BACKGROUND

3. The Complainant, the Kenya Institute of Supplies Management, lodged
a Complaint dated 7t February 2025 against the Respondent, Joel
Ngugi Gitau, contending that, the said Respondent, was practicing

without a license contrary to Section 20 (1) of the SPMA 2007




On 13t March, 2025, the Complaint came before the Disciplinary
Committee pursuant to Regulation 9(2) of the Supplies Practitioners
Management (Discipline) Regulations 2015 for consideration of prima
facie threshold and the Committee found the Complaint disclosed s

prima facie case of Professional Misconduct.

The Committee accordingly issued an Order dated 13th March, 2025
directing the institute to carry out further Investigations pursuant to
Regulations 9 {2} (b) of the Supplies Practitioners Management
(Discipline) Regulations, 2015.

On 8t May 2025, the Investigation Report was submitted before the
Committee for consideration thereof and the Committee issued

directions that: -

a. The Investigation Report, the Complaint and all Complainant’s
evidence be served upon the Respondent.

b. The matter be heard inter-partes.

. The Committee convened on 17t July, 2025 for a hearing of the

Complaint.

. At the hearing, the Complaint was read out during call over but Mr.
Joel Gitau Ngugi could not be identified as his video function was
turned off. The Committee granted sufficient time and opportunity to

Mr. Gitau to properly identify himself with no success.

. The Committee called for evidence of service of the Hearing Notice and
Ms. Doris Matu on behalf of the Complainant confirmed Service was
duly effected and return of service in the form of an Affidavit of Service
sworn by a Mary Mutugi on 28t of March, 2025 had been filed before

the Committee.



10.

11.

12.

13.

It was further averred that subsequent Notices were served upon the

Respondent on 16t June, 2025 and 10th July, 2025.

The Committee, satisfied that the Respondent had sufficient and proper
notice of the Complaint and the hearing date invoked Regulation 24
and 29 of the Supplies Practitioners Management (Discipline)

Regulations (2015) directed that the case proceeds ex-parte.
The said Regulation 24 (a) provides thus: -

“Where a member of the Institute whose conduct is the subject of
investigation, fails without reasonable excuse, to appear either
personally or by his representative at the time and place in the
notice of hearing served on him or her the inquiry may proceed in

his or her absence.”
Regulation 29 on its part provides thus: -

“Where a party fails to attend or be represented at a hearing of
which he has been duly notified, the Committee may unless it is
satisfied that there is a sufficient reason for the absence of the

party hear and determine the application in the absence of that

party...”

THE COMPLAINANT’S CASE

14. Ms. Doris Matu appeared on behalf of the Complainant and upon oath

proceeded to prosecute the Complaint. The Complaint states that the
Respondent was practicing without a licence contrary to Section 20 (1)

of the SPMA 2007 during the year, 2024.




15. Ms. Matu sought to rely and proceeded to produce the Investigation
Report dated 14t March, 2025 in evidence in chief.

16. The Report alleges inter alia that: -

(ii).

(ii).

(iv).

The Respondent is an employee of the County Government of
Kiambu within the Supply Chain Management Department.

He is a registered Member of KISM membership No. 69437.
Mr. Ngugi was practising in the County Government of Kiambu
within the Supply Chain Management department in 2024
without a Licence.

The Respondent had not made any attempt to comply even after
being cited for non-compliance and remains non-compliant as at

the date of the hearing.

17. The Complainant closed their case.

ISSUES

i

ii.

Whether the Committee has Jurisdiction to determine the
matter before it
Whether the Respondent was guilty of professional misconduct

and if so, the legal ramifications thereof.

DETERMINATION

This Committee has elected to review the two issues conjunctively as

hereunder: -

18. The Disciplinary Committee of the Institute is established under

Section 22 of the SPMA 2007 and draws its mandate and powers from

inter alia the SPMA 2007 as well as the Supplies Practitioners
Management {Discipline) Regulations, 2015 and the KISM Code of
Ethics and Standards of Professional Conduct, 2020.
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20.

21.

22.

23.

24.

Section 22 as well as the Instruments above-noted, collectively, confer
upon the Committee, the powers to investigate and adjudicate

allegations of professional misconduct against Supplies practitioners

Section 23 of the Act outlines the jurisdictional authority of the DC
and stipulates the powers thereof. It donates powers to the DC to
remove from the register, suspend registration, revoke practicing
licenses or impose fines on supplies practitioners for professional
misconduct and/ or acts and omissions in violation of the set standards

and ethical guidelines.

Section 23 1 {d) outlines and describes the conduct that constitutes

Professional misconduct. Section 23 1 (d) (xiv) states thus:-

“does or fails to do any other act which may be prescribed”

Accordingly, by dint of Section 23 (1) (d) {xiv}, the SPMA 2007, draws
out and/for broadens the spectrum of acts or omissions that may be
deemed to be professional misconduct beyond those expressly
mentioned under Section 23 (1) {d). Effectively, all and any other acts
and omissions that are expressly prescribed by any law, regulation or
Code applicable to the practice and business of supplies practitioner
are brought within the meaning of acts that are deemed to constitute

professional misconduct.

In other words, acts or omissions that constitute professional
misconduct are not limited to only those expressly mentioned under
Section 23 (1) (d).

Section 16 of the Act imposes a mandatory requirement for
registration of Supplies Practitioners to qualify or to be entitled to
practice, engage and/or carry out Supply Chain Management duties

and functions.
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Section 20, on the other part, prohibits the practice of Supplies Chain
Management without a valid registration Certificate and a Licence. The

said provision reads thus: -

20. (1) After the expiry of twelve months from the commencement

of this Act, no person shall engage in the business of a supplies

practitioner unless he has been duly issued with a registration

certificate and a practising license by the Institute in accordance

with this Act. (Emphasis Ours)

Consequently, the practice of Supply Chain Management and/or the
engagement in the business of a Supplies practitioner without a valid

licence and registration is an act proscribed under the Act.

Differently put, SPMA 2007 prescribes a requirement for mandatory
procuration of registration and licence as a statutory pre-requisite for

the practice of the profession and business of a Supplies Practitioner.

Section 20 {3) of the said Act sets out the criteria and requirements for
obtaining a Licence and registration for membership is one of the

mandatory requirements to apply and obtain a Licence.

Accordingly, by reason of the provisions of law so elaborately canvassed
above, practice of Supply Chain Management /supplies chain
management without a licence constitutes Professional misconduct and

is actionable and punishable as such.

Further to the above, Section 20 (6) of the Act provides further
ramifications of practicing without registration and licence. This
Section criminalizes practice without valid registration Certificate and

valid practicing Licence. The said Section provides: -

“ (6) Any person who contravenes subsection (1) commits an

offence and is liable on conviction to a fine not exceeding one




31.

32.

33.

34,

35.

36.

hundred thousand shillings, or imprisonment for a period not

exceeding three years, or to both such fine and imprisonment.”

The validity of a licence issued under the Act is limitated to a period of

one year. Section 21 requires renewal of licence on annual basis.

Fuarther to prohibition of practice without a licence, the Act also
proscribes practice by persons who though eligible have not obtained
registration and acquired licence. This is the crux of Section 30 of the

Act which provides thus;-

“Any person who, though eligible to be registered or licensed under
this Act, is not so registered or licensed and practises as a supplies
practitioner commits an offence and is liable on conviction to a
fine not exceeding one hundred thousand shillings or to

imprisonment for a term not exceeding two years or to both”

The practice without registration and licence further to being
professional misconduct is a criminal offence punishable by either
imprisonment for a term not exceeding two years or a hefty fine not
exceeding Kshs. 100,000/= or both.

In addition, the KISM Code of Ethics and Standards of Professional
Conduct No. 1 of 2020, to which every Supplies Practitioner
subscribes, outlines the code and standards to which each of supplies

Practitioners is bound.

Standard 3.6 of the said Code of Conduct prohibits practice without a

Registration Certificate and Licence.

Accordingly, by reason of the prescription by the KISM Code of Ethics
and Standards of Professional Conduct as above, practicing without a
licence constitutes an act or omission of professional misconduct within
the meaning and postulates of Section 23 (1) (d}) (xiv) of SPMA 2007

expounded earlier in this Judgment
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Perhaps even more compelling are provisions of the Supplies
Practitioners Management (Registration and Licensing) Regulations,

2015 (hereinafter “Registration and Licensing Regulations”).

Regulation 12 thereof provides that registration shall confer
membership while Section 13 constrains the validity of that licence to
within a year. Under Regulation 16, a person is liable for removal from

the register for failure to renew the same upon expiry.

Regulation 38 of the said Regulations, provides a more compelling
argument and an explicit provision upon which unlicensed practice is

considered professional misconduct. The Regulation provides: -

“A person who carries on the business of Supplies Practitioner

commits professional misconduct if such person

(a) practices, attempts to practice or permits any person to

practice without holding a valid registration Certificate.

(j) does or fails to do any other act which may be prohibited or

prescribed.”

The unequivocal conclusion inferable from a conjunctive reading of the
provisions encapsulated hereinbefore is the summation that practicing
without a licence constitutes professional misconduct farther from

being a criminal offence.

It must serve as a caution to practitioners that the preference of
disciplinary action before this Committee does not bar criminal
prosecution which latter forum imposes very severe penalties including

the risk of imprisonment.

It is long established in our jurisprudence that criminal and civil or

disciplinary proceedings can be taken out concurrently and therefore
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44.

45.

46.

47.

48.

49,

the prosecution of this complaint does not serve as a bar to the
institution of criminal proceedings against any offending Supplies

Practitioner.

The Institute reserves the liberty to choose the course to take, that is,

disciplinary proceedings or criminal proceedings or both.

Be that as it may, the jurisdiction of the DC is anyway restricted to
complaints of professional misconduct against supplies practitioners
only. Section 2 of the Act defines a “supplies practitioner” as a person
registered as a supplies practitioner under section 16 of the Act cited

hereinabove.

It was submitted that the Respondent is a Member Registration No.
69437. The Complainant produced An Investigation Report dated 14th
March, 2025 showing that records held by the Institute verify the

membership. We find as such.

Accordingly, the Respondent is found to be a Supplies Practitioner/
member of the Institute within the meaning of Section 2 and 16 of the
SPMA 2007 and therefore properly within the purview and jurisdictional
reach of the DC

The Committee therefore disposes the first issue in the affirmative, that
is to say, the Committee finds that it has jurisdiction to determine the

Complaint before it.
The Committee is therefore left with determination of the issue as to
whether evidence has been laid to proof that the Respondent engaged

in the business of a supplies practitioner without a licence.

The burden of proof is the Complainant’s, to discharge.
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3.
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o6,

It is a hackneyed principle of law that he who alleges must proof and
therefore the onus rests with the Complainant inn this case. On matters
of professional misconduct and disciplinary issues it is long established
under our jurisprudence that the standard of proof lies somewhere
between proof beyond reasonable doubt and proof on the balance of

probabilities.

Differently stated, the threshold is slightly above preponderance of
evidence but below proof beyond reasonable doubt. The Complainant
does not need to eliminate all possible doubt; they need only proof that

the allegation of misconduct is more likely than not.

In the case at hand, the Complainant is required to establish that the
Respondent has engaged in the business of a supplies practitioner
without a valid registration and practising license. That is the key
ingredient of a Complaint under Section 20 (1) of the SPMA 2007.

Evidence was led to show that the Respondent is employed in a Supply
Chain Management position and/or role in the County Government of

Kiambu,

We have stated before that the employment of a person in a Supply
Chain Management related role is sufficient presupposition for the
conclusion that they have engaged or are engaging in the business of a
supplies practitioner. If only by reason of this employment, we find the

Complaint proven.
By analogy, a doctor employed in such a role in a hospital does not wait
until a patient shows up to procure a licence. They take out a licence in

anticipation of the work they may be called to perform.

We found some comparative jurisprudence, viz:-

10
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In the case of T.J.F. Kajwang’ v Law Society of Kenya [2002] eKLR,
it was found that while an advocate may be duly admitted to the Roll,
they may not practice without a valid practicing certificate thus
reinforcing the distinction between academic qualification and the legal
right to practice. Professional practice without licensing undermines

institutional credibility

The Committee also takes guidance from the case of Republic v
Institute of Certified Public Accountants of Kenya Ex parte Jane
Nyokabi Mugo [2018] e¢KLR, where the High Court affirmed the
Institute’s right to regulate membership and take disciplinary action
against those who failed to uphold statutory obligations. In that case,
even a minor administrative lapse was treated with gravity because of

its implications for public trust.

Supply Chain Management is no exception

In fact, a licence is the precedent or ought to be a term or condition
precedent to employment of a person in a Supply Chain Management
related role for one must ask, what else is such a person employed to

do if not Supply Chain Management duties!

Nevertheless, the Respondent in her testimony and in cross-
examination did admit to carrying out Supply Chain Management roles

without a licence.

We cannot find any reason, basis or grounds to conclude otherwise. The
evidence led before the Committee is conclusive to find that the
Respondent engaged in the business of a supplies practitioner within
the meaning contemplated by law, in particular, the SPMA 2007 and
the Public Procurement and Asset Disposal Act, 2015, regulations

thereunder and custom.,

11
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Accordingly, the allegation that the Respondent did engage in the
business of a supplies practitioner without the requisite licence in

violation of Section 20 (1) of the SPMA 2007 has been proved and
properly established.

No Defence or plausible defence was offered and so we proceed to find
the Respondent guilty of an offence of professional misconduct
practising without a licence contrary to the provisions of Section 20(1)
of the SPMA 2007.

The Respondent’s said conduct is further a violation of Clause 4.1.1 of
the KISM Code of Ethics and Professional Conduct, which mandates
members to observe lawful practice, accountability, and professional

responsibility.

Further, the Respondent completely declined and/or failed to identify
himself at the hearing and defied instructions to put on their video

function for purposes if identification.

The Proceedings of the Committee constitute a public record and are
usually recorded. The directions to parties appearing are clear that the
video function must be on so as to verify identity of persons appearing

for completeness of record.

The case is therefore deemed to have proceeded in the absence of the

said Respondent and without any Defence on their part.
We note that this recusant behavior is not isolated since the

Respondent has today, despite notice of his non-compliance has failed

to regularize his standing by taking out a Licence.

12
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Accordingly, I breach and violation is still subsisting to date. We cannot
find any other reason other than contempt and insolence for this

behavior.

We must send caution to the employer that the Law is not without
recourse in such circumstances where the practitioner persists in

violation of the requirement for licencing.

Section 32 of SPMA 2007 bars an employer from employing an
unregistered or unlicensed person and creates an offence of criminal

nature for such a violation.

Section 32 states as follows: -

“(1) Any employer who employs an unregistered or unlicensed
person as a supplies practitioner shall be guilty of an offence and
is liable upon conviction to a fine not exceeding five hundred
thousand shillings or to imprisonment for a term not exceeding

three years or to both.”

“(2) Where the employer provided in subsection (1) is a body

corporate, the Chief Executive Officer of that corporation shall be
guilty of an offence and shall be liable to the penalties provided in

subsection (1).”

An employer risks adverse findings and criminal prosecution for
violation of Section 32 if found to have employed or retained within their

employment unqualified persons.

Accordingly, it is much of an obligation to an employer as it is to an

employee within Supply Chain Management roles.

Accordingly, we find, at fault, the County Government of Kiambu for

employing and retaining an unlicensed Supply Chain Management staff

13
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whom they let continue performing Supply Chain Management roles

without a licence contrary to Section 32 of the SPMA 2007.

We note that the breach is subsisting and continuing even as at the
time of this Judgment unless it has been remedied in the intervening

period between the hearing and the date herein.

The Institute is directed to pursue further remedies provided for under
law including but not limited to criminal action against the Respondent

as well as the employer for the persistent breach.

We note that matters of compliance are not trivial and lofty suggestions
that parties can choose to ignore or wish away. They are peremptory

requirements under our laws and must be obeyed without fail.

In conclusion, the Committee must determine the suitable sanctions to

impose on the Respondent on the finding of professional misconduct.

The Committee will be guided by Rule 42 of the Disciplinary
Regulations, 2015. This Section prescribes the powers of this
committee in the exercise of its jurisdiction under Section 23 of the

Supplies practitioners management act, Act No. 17 of 2007.

Rule 42 provides;
“2. Decisions of the Committee
(1) After the hearing the complaint, the Committee may determine
or order—
{a} that the complaint be dismissed;
{b) that the member of the Institute be reprimanded;
{c) that the member of the Institute be suspended from practice
for a specified period not exceeding two years;
(d) that the name of the member of the Institute be struck off

the register of members;

14
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(e) that the member of the Institute pay to the aggrieved person
compensation of such amount as the Committee may
determine, but limited to the extent of loss incurred taking
into account all other prudent mitigating measures at the
claimant's disposal; or

{f) make such order as the Committee considers fit.”

In imposing its sanctions, the Committee must be guided by rules of
fairness and the principle of proportionality and the fact that sanctions

are an important aspect of the administration of justice.

In determining the appropriate course of disciplinary action, the
Committee is obligated to weigh both mitigating and aggravating

factors.

As already noted, the failure to take out a licence is by itself a very grave
offence of professional misconduct and need no buttressing to deem it

aggravated.

Be that as it may, we find it useful to consider what we determined as
relevant aggravating factors that are likely to influence the sanctions

that may be imposed viz: -

i.  The Respondent’s lack of licensure spanned the full calendar year
2024 and it’s continuing to date representing a sustained breach

rather than a short-term oversight.

ii. The Respondent has proved recalcitrant and obstinate by
refusing to obey the directions if this Committee and failing to

renew his licence even after being notified of his breach

iii. Respondent failed to respond to the notice for investigations and

failed to respond to the investigators queries limiting the

15




Committee’s ability to consider contextual justifications that may

have been relevant to mitigation at that stage.

iv. The Respondent was engaged at a public institution and held
fiduciary responsibilities involving the handling of public funds.

As such, he was under a heightened duty to comply with all

regulatory obligations.

86. In the absence of any Defence or mitigation we are inclined to impose

stringent penalties against this Member.

87. In light of the above, this Committee Orders as follows;

a. The DC doth hereby do impose a Fine of Twenty Thousand
shillings (Kshs. 20,000/=) against Mr. Joel Gitau Ngugi on a

finding of guilt for an offence of professional misconduct.

b. A notice is hereby given to the member to comply within 14
days of this Order failing which the member shall stand
suspended at the lapse of the notice period and shall be
struck off the register and remain suspended for a period of

2 yedars.

c. The fine shall be entered on the records of the member and
shall constitute a first Charge on any payments made to the
Institute whether for Licence or other compliance

requirements.

d. A cautionary Order is hereby issued against Kiambu County
Government directing that the continued transgressions on
the part of this member shall be swiftly and fully redressed
in accordance with Section 32 of the SPMA 2007.

16



e. The Order under (b) above shall be extracted and
transmitted together with this Judgment to the Chief

Executive Officer of County Government of Kiambu.

f. No order as to costs.

88. Itis so ordered.

DATED AND DELIVERED AT NAIROBI

THIS wevsvsservsesusvassurns DAY OF ........ g, 2025

CM. FIDEL MUEMA
CHAIRPERSO

®sessesnsessssnsns D T T R T T T T Y

DR. EVANCE ONGATI

MEMBER

ENG. PROF. LAWRENCE GUMBE
MEMBER

SAMSON MASILA, ADVOCATE
MEMBER
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JUDITH CHIMAU ADVOCATE
MEMBER

FCPA PARAAG DEVANI
MEMBER

DR. REBECCA MUTIA
MEMBER

O T R R R TR LR R

MR. THOMAS OTIENO
MEMBER

---------------------------------------------------------
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