he complaint, facts, argu '

bsence of a‘iéfen'c'e;;--zkeenly evaluated th

dispositive conclusions hereund

gement, lodged

a Complaint daf _ : espondent, Marylyn

Kayalo Ireri, contendin 'espondent, was practicing

without a license contrary to Section 20 (1) of the SPMA 2007

4, On 13t% March, 2025, the Complaint came before the Disciplinary
Committee pursuant to Regulation 9(2) of the Supplies Practitioners

Management (Discipline) Regulations 2015 for consideration of prima
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10.

2[ o g L

facie threshold and the Committee found the Complaint disclosed s

prima facie case of Professional Misconduct.

The Committee accordingly issued an Order dated 13t March, 2025
directing the institute to carry out further Investigations pursuant to
Regulations 9 (2) (b) of the Supplies Practitioners Management
(Discipline) Regulations, 2015,

On 8t May:9 Investigation Repor bmitted before the

Committee fo and nmittee issued

The Committee;
notice of th éd Regulatlon 24
and 29 of the Supphes Practltloners_ Management (Discipline)
Regulations (2015) directed that the case proceeds ex-parte.

The said Regulation 24 (a) provides thus: -

“Where a member of the Institute whose conduct is the subject of
investigation, fails without reasonable excuse, to appear either
personally or by his representative at the time and place in the
notice of hearing served on him or her the inquiry may proceed in
his or her absence.”




11. Regulation 29 on its part provides thus: -

“Where a party fails to attend or be represented at a hearing of
which he has been duly notified, the Committee may unless it is
satisfied that there is a sufficient reason for the absence of the
party hear and determine the application in the absence of that

party...”

THE COMPLAINAN

12. t.and upon oath

ates that the
ion 20 (1)

hiéf.

14

ReSponden?"is' emﬁi'3Ye
ambu as; a::S“PPIY-' Cham Assistant, a posxtlo

aé therefore

15. Further inquiry would taken out licence for the

year 2025 Licence No. K
16. The Complainant closed their case.
ISSUES

i. Whether the Committee has Jurisdiction to determine the
matter before it
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ii. Whether the Respondent was guilty of professional
misconduct and if so, the legal ramifications thereof.

DETERMINATION

THIS COMMITTEE HAS ELECTED TO REVIEW THE TWO ISSUES
CONJUNCTIVELY AS HEREUNDER: -

17.  The Disciplinary Commlttee of the Instltute is established under
‘ andate and powers from

and omissions th:
Code applicable t )
are brought within the meamng of acts that are deemed to constitute
professional misconduct.

22. In other words, acts or omissions that constitute professional
misconduct are not limited to only those expressly mentioned under
Section 23 (1) (d).




23.

24.

Section 16 of the Act imposes a mandatory requirement for
registration of Supplies Practitioners to qualify or to be entitled to
practice, engage and/or carry out procurement duties and functions.

Section 20, on the other part, prohibits the practice of Supplies Chain
Management without a valid registration Certificate and a Licence. The
said provision reads thus: -

20. (1) After the expiry of t onths from the commencement
of this Act, no

Section criminalize
valid practicing Licence. Th

“ {6) Any person who contravenes subsection (1) commits an
offence and is liable on conviction to a fine not exceeding one
hundred thousand shillings, or imprisonment for a period not

exceeding three years, or to both such fine and imprisonment.”

5lPage



30. The validity of a licence issued under the Act is limitated to a period of
one year. Section 21 requires renewal of licence on annual basis.

31. Further to prohibition of practice without a licence, the Act also
proscribes practice by persons who though eligible have not obtained
registration and acquired licence. This is the crux of Section 30 of the
Act which provides thus;-

“Any person who, though eligible to be registered or licensed under

this Act, is not

nd practises as a supplies
conviction to a

illings or to

of SPMA 2007

36. pr ions of the Supplies
Practitioners Management (Reglstratmn and Licensing) Regulations,

2015 (hereinafter “Registration and Licensing Regulations”).

37. Regulation 12 thereof provides that registration shall confer
membership while Section 13 constrains the validity of that licence to
within a year. Under Regulation 16, a person is liable for removal from
the register for failure to renew the same upon expiry.
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38. Regulation 38 of the said Regulations, provides a more compelling
argument and an explicit provision upon which unlicensed practice is
considered prefessional misconduct. The Regulation provides: -

“A person who carries on the business of Supplies Practitioner

commits professional misconduct if such person

(a) practices, attempts to practice or permits any person to

practice without holding a valid registration Certificate.

may be prohibited or

43. Be that as yway restricted to
complaints of pplies practitioners
only. Section 2 of thi es practitioner” as a person
registered as a supplies practltloner under section 16 of the Act cited

hereinabove,

44. Evidence was led by the Complainant in the form of an Investigation
Report dated 14t march, 2014 to show that the Respondent is a
registered Member of the Institute No. 82067

7|P age




45. No evidence has been placed before the Committee to controvert this
position. That assertion is therefore take to be factual and we admit the
same as such.

46. Accordingly, the Respondent is found to be a Supplies Practitioner/
member of the Institute within the meaning of Section 2 and 16 of the
SPMA 2007 and therefore properly within the purview and jurisdictional
reach of the DC.

47. 'The Committee ther stie in the affirmative, that

ion to determine the

S52.  establish that the
ness ipplies practitioner
without a valid-registration -and ‘practisin se. That is the key

ingredient of a Complamt-under ‘Section 20'"(1] of the SPMA 2007.

53. Evidence was led to show that the Respondent is employed in a
procurement position and/or role in the County Government of Kiambu
as a Supply Chain Assistant.

54. We have stated before that the employment of a person in a
procurement related role is sufficient presupposition for the conclusion
that they have engaged or are engaging in the business of a supplies




59.

6.

57.

o8

62.

63.

practitioner. If only by reason of this employment, we find the
Complaint proven.

By analogy, a doctor employed in such a role in a hospital does not wait
until a patient shows up to procure a licence. They take out a licence in

anticipation of the work they may be called to perform.

We found some comparative jurisprudence, viz:-

In the case of
it was found

ittee also takes guidance from t : ic v
 of Certified Public Account of Ex ps ane

gation that the
hout a Licence.

into the
Respondent prac

The Respondent had the opportunity to challenge the Report at
the hearing which she failed. An allegation not denied is deemed
to be admitted and therefore in our case, the Report constitutes
proof of the allegations borne in the Complaint.

Consequently, the allegation that the Respondent did engage in the
business of a supplies practitioner without the requisite licence in
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violation of Section 20 {1) of the SPMA 2007 has been proved and
properly established.

64. No Defence or plausible defence was offered and so we proceed to find
the Respondent guilty of an offence of professional misconduct
practising without a licence contrary to the provisions of Section 20(1)
of the SPMA 2007.

65. The Respondent’s sai
the KISM Code o)

_violation of Clause 4.1.1 of
Conduct, which mandates
and professional

66.

67

68

69.

therefore ex

70. It is only honourable that when one'is summoned by their Profession
that they heed to the summons. Ms. Marylyn cannot be said to be
completely unaware of the matter before this Committee. She chose not
to attend and has chosen not to find out what transpired.

71. It has been averred on oath that service of the notice was duly effected
upon him. It has also been demonstrated in the Complainant’s
accounts that Ms. Marylyn did in fact proceed to take out a Licence for
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72.

73.

77.

78.

79.

11 : | p a g .

the year 2015 subsequent to the Complaint ostensibly reacting to the
issue now before the Committee.

This Committee has previously cited and penalized members that have
failed to attend the proceedings without any justifiable Cause. We are
not about to depart from that position. We shall revert to this matter at
the tail end.

We further note that
2022 in the role.
Licence in

id to have been employed in
and is yet to take out a

e:mhis standing
his employer to
criminal liability.

At this time we find it fitting to issue a cautionary Order to Kiambu
County Government whom we find at fault for employing and retaining
an unregistered and unlicensed procurement staff, in clear violation of
Section 32 of the SPMA.

The Institute is at liberty to act as and when they deem it fit in order to
safeguard the practice environment.




80.

81.

82

83.

84.

85.

In conclusion, the Committee must determine the suitable sanctions to
impose on the Respondent on the finding of professional misconduct.

The Committee will be guided by Rule 42 of the Disciplinary
Regulations, 2015, This Section prescribes the powers of this
committee in the exercise of its jurisdiction under Section 23 of the
Supplies practitioners management act, Act No. 17 of 2007.

Rule 42 provides; _
“2. Decisions of the

ttee may determine

‘aggravating

factors.

nce is by itself a very grave
d need no buttressing to deem it

As already note
offence of professional mi
aggravated.

Be that as it may, we find it useful to consider what we determined as
relevant aggravating factors that are likely to influence the sanctions
that may be imposed viz: -




i. The Respondent’s lack of licensure spanned the full calendar
year 2024, representing a sustained breach rather than a
short-term oversight.

i, The Respondent failed to respond to the notice for investigations
and failed to respond to the investigators queries limiting the
Committee’s ability to consider contextual justifications that may
have been relevant to mitigation at that stage.

lic institution and held
of public funds.
comply with all

1ii.

87.

No order as to costs

88. It is so ordered.
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Pursuant to the authority granted under Section 23(7) of the Supplies
Practitioners Management Act, 2007, the parties are hereby
informed of their right to appeal this decision to the High Court.
Any party aggrieved by this decision may exercise this right within
the statutory period prescribed by law.)

DATED AND DELIVERED AT NAIROBI

CM. FIDEL MUEMA
CHAIRPERSON

®secsesssceevnccassane sssecue
|
Y

DR. EVANCE ONGATI

ENG. PROF. LAWRENCE GUMBE
MEMBER

IIIIII I.O.ID-.."//..";.'.III'.llll.l.ll.l...'...llll.l...
KENNEDY ARIEMBI

MEMBER




JUDITH CHIMAU ADVOCATE
MEMBER

FCPA PARAAG DEVANI
MEMBER

DR. REBECCA MUTIA
MEMBER

MR. THOMAS OTIENO

MEMBER
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