nd:in the ensuing

BACKGROUND
3. The genesis of this present case is a complaint letter dated 13th June, 2022

against the supply chain officers employed by the County Government of

Homa Bay. The complaint letter dated 13th June 2022 adduced six allegations
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of improper conduct. In particular, the complaint adduced the following
allegations against the county government, that:
I. The Chief officer has assigned one procurement officer to carry put

functions of the Director Procurement against the law.

I1.

0 _have lost a lot of money
iring motor cycles at

s of the law on

is
curement

 with
om KISM

VI.  Other issues of concern ¢ looked into by the Institute are:

a. Forged procurement document,
b. Procurement processes conducted by unauthorized and unlicensed
officer who could be in no regular standing.

¢. Sources of fund is donor fund under NAREG project
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4. The Institute through its disciplinary committee established under section
22 of the Supplies Practitioners Management Act (the Act) and pursuant

to its mandate under Section 23 of the Act and in accordance with Rule 17

& 42 of the Supplies Management (Disciplinary) Regulations, 2015
determined in a meeting held on 12th September, 2023 that allegations Nos.

with its mandate and

ed serious issues

SCM staff within the County in hne Wlth the allegations subject of the

Complaint.

8. The comprehensive audit yielded the findings of the report dated 19th
January 2024 and the DC considered and adopted the same. Concurrently,
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the DC determined suo motu that the Complaint raised novel issues, in
particular, the DC’s jurisdiction to handle anonymous Complaints and the
manner of exercise of the DC’s investigative powers and authority donated
under the Act and the Disciplinary Regulations, 2015, Consequently, the DC
considered the matter as an interlocutory point of law and issued a Ruling on
the 20t of June, 2024 dire

itions do ensue,

institution ¢

10. The Parties’ respéc ive!
Complainant’s Case

11.  The complainant is the Kenya Institute of Supplies Management through

its Directorate of Standards and Compliance represented by Ms. Mutugi.
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12. Ms. Mutugi submitted that investigations were commenced pursuant to

the orders of the Disciplinary Committee.

13. She submitted that they received the complaint against the respondent on

13t June 2022, They subsequently conducted investigations which were

concluded in Novemb

red that the

ent and was

t

'the Supplies

practice yeai “was - in contraventi

1. She testified that
she is an employee of nt of Homabay County

government.

19. The respondent also submitted that she was a registered and licensed

member of KISM License K2763/2022 and Membership No. 64820.
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20. The respondent admitted to having engaged in the practice of supplies
management without a valid license. She explained that this was due to

personal financial challenges.

21. The defendant admitted that it was her individual responsibility to ensure
that she had a valid lic that the CPD points had

been since wai

Determinatio

25. The respondent herein is therefore well within the jurisdiction of the

disciplinary committee for reason that she is a registered member of the

Kenya Institute of Supplies Management under membership no. 64820.
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26. Section 20 of the SPMA prohibits practice by any person without a valid
Registration Certificate. The said provision reads thus: -

“20.(1) After the expiry of twelve months from the commencement of

this Act, no person shall engage in the business of a supplies

practitioner unless he has been duly issued with a registration

certificate and a praéticing li by the Institute in accordance

with this Act

requirement

éé’is_f__cration ation

is one of the mandatory prerequisitesfor applicatio

29

icense. The said Section provides: -

(6) Any. person whocontravenes subsection (1) comm

31. Section 21 of the Act provides validity period of a license issued under the

Act to be one year and provides for renewal on annual basis.
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32. Section 30 of the SPMA provides that: -
“Any person who, though eligible to be registered or licensed under
this Act, is not so registered or licensed and practices as a supplies
practitioner commits an offence and is liable on conviction to a fine

not exceeding one hundred thousand shillings or to imprisonment

for a term not exceed

35.
2020 to which ev ' utlines the code and

standards to which each pli i 1518 bound.

36. Standard 3.6 of the said Code of Conduct prohibits practice without a

Registration Certificate and Licence.
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37. The Supplies Practitioners Management (Registration and Licensing)
Regulations, 2015 (hereinafter “Registration and Licensing Regulations”)

reinforce the requirement for registration and licensing.

38. Regulation 12 thereof provides that registration shall confer membership

professional
-of accused and/or

the liberty to choose the

misconduct does
implicated persons

disciplinary route or criminal proceedings or both.

42. The law however limits exercise of authority and jurisdiction of the DC to

disciplinary action against supplies practitioners only. Section 2 of the Act
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defines a “supplies practitioner” as a person registered as a supplies

practitioner under section 16 of the Act.

43. In the premises aforegoing, it is the determination of the DC that the
Respondent herein being a Supplies Practitioner is therefore properly with the

pondent did confirm that

The Practitione; rolession: mandated strict adherence

to these ethical standar egulatio failure to comply with these
provisions, particularly in renewing her license and maintaining her
membership under the assigned number, constitutes a clear breach of

professional duty.
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48. Itis notin contention, whether in fact or law, that the practitioner's failure
to renew her license and membership as required under the Code of Ethics

and Standards of Professional Conduct directly contravenes the obligations

imposed on all registered professionals by the law established.

49, This deviation not

50. iimperative to note that the employment of a pro

1y engaged ormot.

compliance with :

unfortunate, do not negat: me

including the acquisition of CPD points necessary for maintaining licensure.
Accordingly, the Respondent's financial circumstances do not provide a valid
justification for her failure to comply with this mandatory requirement, and

thus, her argument is without merit.
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53.  Statutory obligations are not mere lofty aspirations that persons to whom
an obligation is set in law may choose to or not to obey or when to comply.
Obeisance to the law is the cornerstone of societal order and the fraternity of

Procurement and Supplies Practitioners demands no less.

54. It is imperative to no arliament it imposed strict

compliance and.-even imposed Hefty fines and. senfences including the
‘ aad liance. Even this

bound to

1ient to the

57. mission of fault, this
sconduct for practising

without renewal of membershlp and valld Certlflcate for the year 2023.

S8.  Before the Committee can make its final Orders, the DC considers it fitting

to broach one issue of considered relevance that arose from the proceedings.

Page 12 of 17




59. The Committee as a custodian of the code of conduct and enforcement of
Standards of practice as stipulated under the law, notes with grave concern
the inaction by the employer in enforcing an obligation strictly provided for

under law. Section 32 prohibits employers from retaining in their employment

unregistered supplies practitioners and imposes Criminal sanctions against

the Chief Executive O i

63.
when making a

under Section 23 of the“S j0)3) éﬂnagement act, Act No. 17 of
2007.

Rule 42 provides:

“42. Decisions of the Committee
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(1) After the hearing the complaint, the Committee may determine or
order—

{a) that the complaint be dismissed;

(b} that the member of the Institute be reprimanded;

fc) that the member of the Institute be suspended from practice for a
specified perwd not ex ;

66.

care, judiciously so as tovoid the proc -ss.of whimsical action that may result
in sanctions that are that are not only dlsparate and inconsistent but also

disproportionate and unjustified under the circumstances of each case

67. Properly guided as such, this Committee in exercise of its mandate under

Sections 23 of the Supplies practitioner’s management act, Act No. 17 of 2007
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and Rule 42 & 43 of the Disciplinary Regulations, 2015 this committee hereby

finds as follows:

68. The defendant is found to have viclated Section 20 of the Supplies
Practitioners Management Act No. 17 of 2007 by engaging in supplies

business without a vali

69.

_4aut10n that any other 01:_ 1nstances of no

all albeit without prejudlce to! the 1i ht to defen:

e sanctions including the possﬂolhty of suspensm i

d criminal progecution:”

notes that, comparably the criminal sanctions.

nclude a fine of Kshs. 100,000/ = or a jail senten

72. dhere strictly to
hlations may result in
more severe disciplinary actions:The Disciplinary Committee will be forced to
initiate removal proceedings for non-compliant staff members pursuant to

Section 23(d) of the Supplies Practitioners Management, 2007.
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Pursuant to the authority granted under Section 23(7) of the Supplies
Practitioners Management Act, 2007, the parties are hereby informed of
their right to appeal this decision to the High Court. Any party aggrieved
by this decision may exercise this right within the statutory period

prescribed by law.

DATED AND DELIVERED AT NAIROBI THIS 13™ DAY OF SEPTEMBER

SAMSON NYAMAI MASILA ADVOCATE
CHAIRPE_RSON

000880008000 00000000000000000000000000000000000000800 sssoe

KENNEDY ARIEMBI
MEMBER

B OGIRE Eeeoeoeeeeeeene
JUDITH CHIMAU ADVOCATE

MEMBER

MEMBER
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FCPA PARAAG DEVANI
MEMBER

Tl

------------------------- $0000000000000000000000000000000

THOMAS OTIENO
MEMBER

EVANCE ONGATI
MEMBER

DR. REBECCA MUTIA
MEMBER
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