discussion on the.mer

BACKGROUND
. The genesis of the present case is a Complaint originated by an anonymous
letter dated 13t June, 2022 addressed to the Chief Executive Officer of the
Kenya Institute of Supplies Management (“the Institute”) through the

Chairperson of the Disciplinary Committee raising allegations of gross
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misconduct and fraud at the Department of Agriculture and Livestock of

Homa Bay County Government.

4. The said Complaint raised a myriad of other allegations inter alia, that:

VL.

unlicensed practitioners’des

warning them over unskilled staff handhng procurement assignments.

This also should be taken seriously and be investigated

Other issues of concern which must be locked into by the Institute are:
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a. Forged procurement document,
b. Procurement processes conducted by unauthorized and unlicensed
officer who could be in no regular standing.

c. Sources of funds is donor fund under NARIG project

. The Disciplinary Committ er section 22 of the

ized of the matter

in accordance

rectorate conducted

visits to the County an ed investigations on 27t & 28 November

2023 with the primary objective of ascertaining the compliance status of the
SCM staff within the County in line with the allegations subject of the

Complaint.
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9. The comprehensive audit yielded the findings of the report dated 19th
January 2024 and the DC considered and adopted the same. Concurrently,
the DC determined suo motu that the Complaint raised novel issues, in
particular, the DC’s jurisdiction to handle anonymous Complaints and the
manner of exercise of the DC’s investigative powers and authority donated

2015. Consequently, the DC

under the Act and the Dis¢
considered the m: '
the 20th of J

issued a Ruling on

. DC had no

10.  The anonymous Complaint, the Investigative Report and the Ruling of 20th
June, 2024 accordingly formed the basis upon which the DC directed the

institution of proceedings against the Respondent herein.

11. The Parties’ respective cases are set out below.
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Complainant’s Case

12. The Complainant accordingly is the Kenya Institute of Supplies
Management. The Institute prosecuted the Complaint through its Directorate
of Standards and Compliance represented by Ms. Mutugi who gave a sworn

testimony.

of the DC, the

the Respondent was an employee of y County

of Procurement.carryir urement

She confirmed | she s A 1 seml " the institute vide

membership number 49

19. She confirmed that she does not have a practicing license at the time of

the investigation and her application in Progress.
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20.  She confirms that her duties include management of stores records and

issuance of drugs.

21.The Respondent availed her current membership which was up-to-date.

Determination

Jurisdiction

22. Act”) and the

ion, registration

ework sets clear: educational, : thical

misconduct

ethical guideline

25. Section 23 1 (d) outlines and describes the conduct that constitutes

Professional misconduct under the Act and at 23 1 (d) (xiv) states videlicet:-

“does or fails to do any other act which may be prescribed”
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26.

27.

31.

Section 16 of the Act further requires the mandatory registration of all
Supplies Practitioners to qualify to engage and carry out procurement duties

and functions.

Section 20 of the Act correspondingly prohibits the practice of Supplies

chain management wi tificate. The said provision

reads thus: -

o person shali engage in the business of

unless he has been duly issued with a registratio:

practising license by the Institute in accordance with th.

onsequently set out
vithout valid registration

Certificate and valid practicing Licence. The said Section provides: -

“ (6) Any person who contravenes subsection (1) commits an offence and

is liable on conviction to a fine not exceeding one hundred thousand
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shillings, or imprisonment for a period not exceeding three years, or to

both such fine and imprisonment.”

32.  The validity of a licence issued under the Act is delimitated to a period of

one year. Section 21 requires renewal of licence on annual basis.

33. Further to prohibiti he Act also proscribes

practice by

acquired lig ux-of Sect: vhich provides

34

nal nature to practice
ccordingly, an unqualified person is
liable to prosecution and criminal sanctions with hefty fines set at Kshs.

100,000/=.
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36. The KISM Code of Ethics and Standards of Professional Conduct No. 1 of
2020 to which every Supplies Practitioner subscribes, outlines the code and

standards to which each of supplies Practitioners is bound.

37. Standard 3.6 of the said Code of Conduct prohibits practice without a

Registration Certificat

nd Licensing)

Regulations”)

Certificate.

41. The collective i1 he. "set out above is the
unequivocal conclusion that practice without requisite renewal of registration
and a valid licence is expressly proscribed by the relevant laws and

punishable as both a criminal and professional misconduct.
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42. It is instructive to note that the institution of proceedings of professional
misconduct does not preclude the criminal prosecution of accused and/or
implicated persons. The Institute reserves the liberty to choose the

disciplinary route or criminal proceedings or both.

43. The law however limit d jurisdiction of the DC to

disciplinary actio

defines a %

In consideration At the*law that the Respondent,

being a registered supplies practitioner by the Kenya Institute of Supplies
Management, was unequivocally bound by the laws governing the profession

as well as the Code of Ethics and Standards of Professional Conduct, No. 1 of
2020.
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48. The Practitioner's registration as a professional mandated strict adherence
to these ethical standards and regulations. The failure to comply with these
provisions, particularly in renewing her license and maintaining her
membership under the assigned number, constitutes a clear breach of

professional duty.

49, Itisnotin actitioner's failure

id Standards of

to obtain

50.

concerned Wlth procurement presuppose

fact that she was

52. The Respoﬂ:de

employed a Clerical off ﬁnty Government’s Health
Department. Initially, she was employed in the Finance Department as a
Clerical Worker but was then seconded to Supply Chain Management in
December 2023. The Respondent claimed she wasn’t involved in procurement

save for stores records management.
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53. We must caution that such does not suffice as a Defense to non-

compliance with statutory requirements.

54.  Section 2 of the Public Procurement and asset disposal act 2015 defines

Supply chain management as the design, planmng, execution control and

monitoring of suppl ncludes procurement,

purchasing, ~ storage, stock

objective of

hat her role was

within the real ch the respondent

was engaging in activitie er- icensure.

58.  Section 47(1) of the Public Procurement and Asset Disposal Act 2015
provides that “A procurement function shall be handied by procurement
professionals whose qualifications are recognized in Kenya” as such, By

virtue of the respondent's placement within the procurement department, it
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is legally incumbent upon her to hold the requisite licensure and as such we

find her argument is without merit.

59. Statutory obligations are not mere lofty aspirations that persons to whom
an obligation is set in law may choose to or not to obey or when to comply.

Obeisance to the law is. the tal order and the fraternity of

¢ of responsibility for her actions. In her affidavit,

eep regretforherfaﬂure to comply with the le

acknowledged t a,t :
expected in her field’, and ying these oversights in the

future.

Page 13 of 18




63. In light therefore of the above and Respondent's admission of fault, this
Committee finds her culpable for professional misconduct for practicing

without renewal of membership and valid Certificate for the year 2023.

64.  Before the Committee can make its final Orders, the DC considers it fitting

to broach one issue of se from the proceedings.

forcement of

employing

nt staff,‘i”n clearvmlatlonof ééctior; 32 of the ‘Suppiie

t Act. Thlsconstltutes a serious breach of statu

tee, there'fc'if_é_,' directs that this Judgment be tra

je. Institute with recommendations for appror

Act.

67. On the sam
attention of the head"

so notified to the

overnment as a caution
and notice of their duties and obligations under law and as a reminder of the

consequences for non-compliance.
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68. Now back to the primary issue herein, upon the finding of culpability as

above, the Committee must consider what sanctions to impose.

69. Rule 42 of the Disciplinary Regulations, 2015 prescribes the powers of

this committee when makmg a determmatlon of complaints in exercise of its

jurisdiction under Section: -actitioners management act,

Act No. 17 of 200

Rule 42 pro

“42. De

70. In imposing its sanction:
fairness and the principle of proportionality and the fact that sanctions are

an important aspect of the administration of justice.
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71.  Acknowledging that the imposition of sanctions is based on discretion it is
important that the exercise of such discretion is carried out with caution, due
care, judiciously so as to void the process of whimsical action that may result
in sanctions that are that are not only disparate and inconsistent but also

disproportionate and unjustified under the circumstances of cach case

72. Properly guided

Sections 23 ¢f

f its mandate under

ight of the above and the totality of the circumstancesg
by issue a severe REPRIMAND to LORRETA MUGA

b. No order

75. The DC notes that, comparably the criminal sanctions set for non-
compliance include a fine of Kshs. 100,000/= or a jail sentence of a term not

exceeding 3 years.

76. It is so ordered.
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Pursuant to the authority granted under Section 23(7) of the Supplies
Practitioners Management Act, 2007, the parties are hereby informed of
their right to appeal this decision to the High Court. Any party aggrieved

by this decision may exercise this right within the statutory period

__prescribed by law.

(

P

DATED AND DELIVERED AT NAIROBI THIS 13TH DAY OF SEPTEMBER 2024.

CM./MARYANNE KARANJA
CHAIRPERSON

KENNEDY ARIEMBI
MEMBER

B> U

JUDITH CHIMAU ADVOCATE
MEMBER

SAMSON NYAMAI MASILA ADVOCATE
MEMBER
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DR. REBECCA MUTIA
MEMBER

\
/0 S TR Y O

CPA PARAAG DEVANI
MEMBER '

EVANCE ONGATI
MEMBER
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