‘the ensuing

BACKGROUND
. The genesis of present case is a complaint originated by an anonymous letter
dated 13th June, 2022, addressed to the Chief Executive Officer of the Kenya
Institute of Supplies Management (the Institute) through the Chairperson of

the Disciplinary Committee. The letter raised allegations of gross misconduct
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and fraud within the Department of Agriculture and Livestock at Homabay

County Government.

4. The said Complaint raised a myriad of other allegations inter alia, that:

1.

VI.

The Chief Officer in the said Department had assigned one procurement

officer to carry out: Procurement against the

_pfbcurement
staff - standing with
unlicensed: nication from KISM

warning them over:

1;1-11@_(;‘_1{ taff an 11_11‘g'prcicurement assignments.

This also should be taken seriously and be investigated

Other issues of concern which must be looked into by the Institute are:
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L‘-’w.u'l-": :

a. Forged procurement document,
b. Procurement processes conducted by unauthorized and unlicensed
officer who could be in no regular standing.

c. Sources of funds is donor fund under NARIG project

5. The Disciplinary C der section 22 of the
Supplies Practit | eized of the matter
and pursua ) :' in accordance

ions, 2015

Practitio

ectorate conducted
nvestigations on 27tk & 28th November
2023 with the primary objective of ascertaining the compliance status of the
SCM staff within the County in line with the allegations subject of the

8. The Institute thr‘o&

visits to the County an

Complaint.
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9. The comprehensive audit yielded the findings of the report dated 19t
January 2024 and the DC considered and adopted the same. Concurrently,
the DC determined suo motu that the Complaint raised novel issues, in
particular, the DC’s jurisdiction to handle anonymous Complaints and the
manner of exercise of the DC’s investigative powers and authority donated

under the Act and the Dist 015. Consequently, the DC

considered the d issued a Ruling on

the 20th of

med

: law

qinst other

persons “advé DC had no

10. The anonymous Complaint, the Investigative Report and the Ruling of 20t
June, 2024 accordingly formed the basis upon which the DC directed the

institution of proceedings against the Respondent herein.

11. The Parties’ respective cases are set out below.
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Complainant’s Case

12. The Complainant accordingly is the Kenya Institute of Supplies
Management. The Institute prosecuted the Complaint through its Directorate
of Standards and Compliance represented by Ms. Mutugi who gave a sworn

testimony.

er f" the institute vide

membership number 8518 and ;_thout.--a;'-pliactlcmg license.

19. He admitted that she was practicing without valid license in the year 2023.
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Determination
Jurisdiction

20. The Supplies Practitioners Management Act (hereinafter “the Act”) and the
Subsidiary legislation thereunder establish a comprehensive framework for

and licensing of supplies practitioners.

the training, regulation, registratior

riential, and ethical
help uphold

The legal framewo

gister, suspension of registration or revocation of

he imposition of fines on supplies practitioners it

tes videlicet: -

24, Section 16 of the Act further requires theé mandatory registration of all
Supplies Practitioners to qualify to engage and carry out procurement duties

and functions.
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25. Section 20 of the Act correspondingly prohibits the practice of Supplies
chain management without a valid Registration Certificate. The said provision

reads thus: -

20. (1) After the expiry of twelve months from the commencement of

this Act, no person shall engage in the business of a supplies practitioner

ration certificate and a

unless he has been

his Act. (Emphasis

27.

29,

is liable on conv in e hundred thousand

shillings, or imprisdnmenj; or a period not exceeding three years, or to

both such fine and imprisonment.”

30. The validity of a licence issued under the Act is delimitated to a period of

one year. Section 21 requires renewal of licence on annual basis.
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31. Further to prohibition of practice without a licence, the Act also proscribes
practice by persons who though eligible have not obtained registration and
acquired licence. This is the crux of Section 30 of the Act which provides

thus;-

“Any person who, though eligi istered or licensed under this

-

tises as a supplies

Act, is not so

.

stion to a fine not

practitioner

34. The KISM -”Cﬂ'lod‘_c 1al bonduet No. 1 of

2020 to which every Sup, ibes, outlines the code and

standards to which each of supplies Practitioners is bound.

35. Standard 3.6 of the said Code of Conduct prohibits practice without a

Registration Certificate and Licence.
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36. The Supplies Practitioners Management (Registration and Licensing)
Regulations, 2015 (hereinafter “Registration and Licensing Regulations”)

reinforce the requirement for registration and licensing.

37. Regulation 12 thereof provides that registration shall confer membership

while Section 13 provi

39 ective import of the legal provisions set out

onclusion that practice without requisite rene

40. ., S -of professional
f'_'ﬂaccused and/or

erty to choose the

disciplinary route or criminal proceedings or both.

41. The law however limits exercise of authority and jurisdiction of the DC to

disciplinary action against supplies practitioners only. Section 2 of the Act
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defines a “supplies practitioner” as a person registered as a supplies

practitioner under section 16 of the Act.

42. In the premises aforegoing, it is the determination of the DC that the

Respondent herein being a Supplies Practitioner is therefore properly with the

Respondent did confirm that

lies Management

practitioner without avaldpractlce licens

all and if so the legal rarnific‘:’étib’ﬂ‘é‘"?o"f:'-'such acts.

4 er evidence in chief before the"Commil

46.

provisions, particularly in renewing her license and maintaining her

membership under the assigned number, constitutes a clear breach of

professional duty.
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47. Itis notin contention, whether in fact or law, that the practitioner's failure
to renew her license and membership as required under the Code of Ethics
and Standards of Professional Conduct directly contravenes the obligations

imposed on all registered professionals by the law established.

48. This deviation not f the profession but also

amounts to prof: egulatory framework.

‘g violation that

49.

50.

51.

Section 2 of the : D¢ procurement function" to mean
a division within a procuring entity staffed with procurement
professionals who are officially concerned with managing the
procurement and asset disposal process and reports directly to the head

of procuring entity functionally and administratively;
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52. It also defines a "procurement professional" to mean a person who has
professional qualifications in procurement or supply chain management
from a recognized institution and is a member of the Kenya Institute of

Supplies Management or any other procurement or supply chain

professional body recognized in Kenya.

des that “A procurement function shall be handled by

Is whose qualifications are recognized in Ken

requiremen ent is without

merit.

56. Statutory obligations are not mere lofty aspirations that persons to whom
an obligation is set in law may choose to or not to obey or when to comply.
Obeisance to the law is the cornerstone of societal order and the fraternity of

Procurement and Supplies Practitioners demands no less.
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57. It is imperative to note that in the wisdom of Parliament it imposed strict
compliance and even imposed hefty fines and sentences including the
possibility of incarceration and denial of liberty for non-compliance. Even this
Committee has no latitude to excuse non-compliance as, itself, it is bound to

act as dictated by the law,

d it must consider

Before the e 1€ considers it fitting

to broach one issue eV \t-arose from the proceedings.

62, The Committee as a custodian of the code of conduct and enforcement of
Standards of practice as stipulated under the law, notes with grave concern

the inaction by the employer in enforcing an obligation strictly provided for
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under law. Section 32 prohibits employers from retaining in their employment
unregistered supplies practitioners and imposes Criminal sanctions against

the Chief Executive Officer of the employer for violations of such a nature.

63. We therefore find the employer, the County Government of Homa Bay, at

fault for employing nregistered and unlicensed

te with recommendations for

ty Government «

gement act,

“42. Decisions of the Committee

(1) After the hearing the complaint, the Committee may determine
or order—

(a) that the complaint be dismissed;
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(b) that the member of the Institute be reprimanded;

(c) that the member of the Institute be suspended from
practice for a specified period not exceeding two years;

(d) that the name of the member of the Institute be struck
off the register of members;

(e)that the.

0. 17 of 2007

committee hereby

Sections 2370
and Rule 42 &;l "

finds as follows:
70. The Respondent is found to have violated Section 20 of the Supplies

Practitioners Management Act No. 17 of 2007 by engaging in supplies

business without a valid license during the 2023 practicing year.
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71. It is therefore Ordered as follows: -

a. Inlight of the above and the totality of the circumstances, the DC doth
hereby issue a severe REPRIMAND to MS. PAULINE AWUOR with strict
caution that any other cited instances of non-compliance may and shall
albeit without prejudice to the right to defense, attract more severe
sanctions including the p0381b111ty of suspenswn from practice and

criminal prosecution.
b. No order as to costs.

72. § The" DE notes that, comparably the criminal sanctions set. for non-
comphance include a fine of Kshs. 100,000/= ora jail sentence of a term not

exceedmg 3 years.

73. It is so ordered._

Pursuant to the authority granted under Section 23(7) of'.the Supplies
Pract:ifibﬁers Management Act, 2007, the parties are hereby inférmed of
their rith to appeal this decision to the High Court. Any party &ggrieved
by this deczswn may exercise this right within the statutory period

prescrtbed by law.

DATED AND DELIVERED AT NAIROBI THIS 13™ DAY OF SEPTEMBER 2024.

MARYANNE KARANJA
CHAIRPERSON
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esecscc00000000 sesscusendonone secosssocccocnee cocscecsec0coe

KENNEDY ARIEMBI
MEMBER

JUDITH CHIMAU ADVOCATE
MEMBER ; :

SAMSON NYAMAI MASILA ADVOCATE
MEMBER @

FCOPA PARAAG DEVANI
MEMBER

DR. REBECCA MUTIA -
MEMBER =~ :

EVANCE ONGATI
MEMBER
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