discussion o

BACKGROUND
3. The genesis of present case is a complaint originated by an anonymous letter
dated 13th June, 2022, addressed to the Chief Executive Officer of the Kenya
Institute of Supplies Management (the Institute) through the Chairperson of

the Disciplinary Committee. The letter raised allegations of gross misconduct
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and fraud within the Department of Agriculture and Livestock at Homabay

County Government.

4. The said Complaint raised a myriad of other allegations inter alia, that:

I.  The Chief Officer in the said Department had assigned one procurement

r Procurement against the

This also should be taken serzously and be investigated

VI.  Other issues of concern which must be looked into by the Institute are:

a. Forged procurement document,
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b. Procurement processes conducted by wunauthorized and
unlicensed officer who could be in no regular standing.

c. Sources of funds is donor fund under NARIG project

5. The Disciplinary Committee {DC) established under section 22 of the
Supplies Practitioners Management Act (the Act) was seized of the

matter and pursuant to its mandate under Section 23 of the Act and in

accordance with Rule anagement (Disciplinary)

9 (2) {b) the DC determined that"

blished a prima facie .case.in line with 1

allegations numbers (1), (2), (3

The Institute

visits to the Coi oris on 27t & 28th

November 2023 with" the primary objective of ascertaining the
compliance status of the SCM staff within the County in line with the

allegations subject of the Complaint.

9. The comprehensive audit yielded the findings of the report dated 19th
January 2024 and the DC considered and adopted the same.

Concurrently, the DC determined suo motu that the Complaint raised novel
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issues, in particular, the DC’ jurisdiction to handle anonymous
Complaints and the manner of exercise of the DC’s investigative powers
and authority donated under the Act and the Disciplinary Regulations,

2015. Consequently, the DC considered the matter as an interlocutory

point of law and issued a Ruling on the 20th of June, 2024 directing inter
alia that: -

11.

Complainant’s Case

12.  The Complainant accordingly is the Kenya Institute of Supplies

Management. The Institute prosecuted the Complaint through its
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Directorate of Standards and Compliance represented by Ms. Mutugi who

gave a sworn testimony.

13. Ms. Mutugi testified that upon receipt of the Orders of the DC, the
Department seconded a Compliance Officer to carry out the Investigations,
which would reveal that the Respondent was an employee of Homabay

rrying out, and tasked with

ed 13t June,

evidence

agement Officer in the Homa Bay County Go he
she was employed in May 2023 as a Clerk bu

hasing and

18. The Respondeﬁt stat es issuing and receiving of
store materials, and deals with the S11, S13 standard forms as part of her

duties.

19. The Respondent admitted that she applied for her licence the day before

she appeared before the Committee for the hearing.
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20.  The Respondent requested the Committee to pardon her for practicing

without a licence.
Determination
Jurisdiction

21. The Supplies Practitioners Management Act (hereinafter ‘the Act”) and
the Subsidiary legislation:.thereunder-. establish a comprehensive

framework for the and licensing of

supplies educational,

experienti

22

23 of the Act delineate&the jarisdiction of the DC
and reach ‘of the DC. It clothes the DC with

m the register; -suspension of registration or

hat constitutes

23 1 (d) (xiv) states

24, Sectioh 29
Professional misco i

videlicet:-
“does or fails to do any other act which may be prescribed”

25. Section 16 of the Act further requires the mandatory registration of all
Supplies Practitioners to qualify to engage and carry out procurement

duties and functions.
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26. Section 20 of the Act correspondingly prohibits the practice of Supplies
chain management without a valid Registration Certificate. The said

provision reads thus: -

20. (1) After the expiry of twelve months from the commencement of

this Act, no person shall engage in the business of a supplies

practitioner unless he has been duly issued with a registration

“an offence
g one hundred

[ not exceeding three

years, or to both such fine and imprisonment.”

31. The validity of a licence issued under the Act is delimitated to a period

of one year. Section 21 requires renewal of licence on annual basis.

32. Further to prohibition of practice without a licence, the Act also

proscribes practice by persons who though eligible have not obtained
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registration and acquired licence. This is the crux of Section 30 of the

Act which provides thus;-

“Any person who, though eligible to be registered or licensed under
this Act, is not so registered or licensed and practises as a supplies
practitioner commits an offence and is liable on conviction to a fine

not exceeding one hundred thousand shillings or to imprisonment for

a term not exceeding two

33. Section 32 o

on to a fine not exceeding five "hundr usand

o imprisonment for a term not exceedin

d registration-and-licence. Accordingly, an unc

osecution and criminal sanctions with |

35.

36. Standard 3.6 of the said Code of Conduct prohibits practice without

a Registration Certificate and Licence.
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37. The Supplies Practitioners Management (Registration and Licensing)
Regulations, 2015 (hereinafter “Registration and Licensing Regulations”)

reinforce the requirement for registration and licensing.

38. Regulation 12 thereof provides that registration shall confer
membership while Section 13 provides that validity shall remain in force

for one year. Regulation i rson shall be removed from

38 of the said-Registration and Licensin

the Complaint before - this - Committee

accused and/or implicat tute reserves the liberty to

choose the disciplinary route or criminal proceedings or both.

42. The law however limits exercise of authority and jurisdiction of the DC
to disciplinary action against supplies practitioners only. Section 2 of the
Act defines a “supplies practitioner” as a person registered as a supplies

practitioner under section 16 of the Act.
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43. In the premises aforegoing, it is the determination of the DC that the
Respondent herein being a Supplies Practitioner is therefore properly with
the purview and jurisdictional reach of the DC. The Respondent did
confirm that she is a registered member of the Kenya Institute of Supplies

Management under membership no 85194.

44, Consequently, th he.determination of the

singular issu

ngaged in the

license for the

strict
failure to

g-" her license

constitutes a éie

48. It is not in contention, whether in fact or law, that the practitioner's
failure to renew her license as required under the Code of Ethics and
Standards of Professional Conduct directly contravenes the obligations

imposed on all registered professionals by the law established.
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49. 'This deviation not only undermines the integrity of the profession but
also amounts to professional misconduct as defined by the regulatory
framework. The law, therefore, unequivocally deems this non-compliance
a violation that warrants appropriate disciplinary action in accordance

with the established legal and ethical standards.

50. It is imperative to no ployment of a professional to the

Department con

51

ing of store materials, and deals with the S11, 8

t of her duties. . ...

a license,

54. Section 2 of the Public Procurement and Asset Disposal Act, 2015
defines Supply chain management as “the design, planning, execution
control and monitoring of supply chain activities which includes
procurement, purchasing, logistics, transportation, warehousing,

storage, stock control, contract management and distribution, with
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an objective of creating value to meet the objectives of the procuring

entity”.

55. The same section ,further describes "procurement function" to mean
a division within a procuring entity staffed with procurement
professionals who are officially concerned with managing the

procurement and asset disposal process and reports directly to the

head of procuring e

inistratively.

ire adherence ‘to the-legal-and professional standa

58. re, the employer's-confirmation that th

em procurement department reinforces t

was -

assistan i ndent was

engaging in

59. Section 47(1) of the Public Procurenient and Asset Disposal Act 2015
provides that “A procurement function shall be handled by
procurement professionals whose qualifications are recognized in
Kenya” as such, By virtue of the respondent's placement within the
procurement department, it is legally incumbent upon her to hold the
requisite licensure. The respondent's involvement in procurement-related

duties, regardless of his specific designation, necessitates compliance with
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this statutory requirement for proper licensure. Hence we find her

argument is without merit.

60. Statutory obligations are not mere lofty aspirations that persons to
whom an obligation is set in law may choose to or not to obey or when to
comply. Obeisance to the law is the cornerstone of societal order and the

fraternity of Procurement and Supplies Practitioners demands no less.

61. It is impera ote. isd¢ ent it imposed

ces including

acknowledge:
expected in her

oversights in the future
64. In light therefore of the above and Respondent's admission of fault, this

Committee finds her culpable for professional misconduct for practicing

without a licence for the year 2023.

Page 13 of 17




65. Before the Committee can make it’s final Orders, the DC considers it
fitting to broach one issue of considered relevance that arose from the

proceedings.

66. The Committee as a custodian of the code of conduct and enforcement

of Standards of practice as stipulated under the law, notes with grave

concern the inaction by:the emplo enforcing an obligation strictly

from retaining in

67.

of Homa Bay for violation of Section 32 of the

e note, it is directed that the Judgment

reminder
69. Now back to the prifm pon the finding of culpability

as above, the Committee must consider what sanctions to impose.

70. Rule 42 of the Disciplinary Regulations, 2015 prescribes the powers of
this committee when making a determination of complaints in exercise of
its jurisdiction under Section 23 of the Supplies practitioners management

act, Act No. 17 of 2007,
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Rule 42 provides:
“42, Decisions of the Committee

(1) After the hearing the complaint, the Committee may
determine or order—

(a) that the complaint be dismissed;

(b) that the member of the Institute be reprimanded;

er stitute be suspended from

d out with
himsical action

nly disparate and

inconsistent but “also . unjustified under the

circumstances of each case

73. Properly guided as such, this Committee in exercise of its mandate
under Sections 23 of the Supplies practitioner’s management act, Act No.
17 of 2007 and Rule 42 & 43 of the Disciplinary Regulations, 2015 this

committee hereby finds as follows:
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74. The Respondent is found to have violated Section 20 of the Supplies
Practitioners Management Act No. 17 of 2007 by engaging in supplies

business without a valid license during the 2023 practicing year.

75. 1tis therefore Ordered as follows: -

a. In light of th ircumstances, the DC
ey AMAYO with

mpliance may

attract

sanctions including the possibili on from

nd criminal prosecution

er as to costs.

period prescribed by law.

DATED AND DELIVERED AT NAIROBI THIS 13T DAY OF SEPTEMBER
2024.
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