PROP RLY LICENSED CONTRARY TO SECTION 20 OF HE SUPPLIES
_PRACTITIONERS’ MANAGEMENT ACT, CAP 53

J UDGMENT

ent is the deczsmn of the DlSClphnary Comm1ttee

to Regul tlon 43 of the Suppl":es Pracﬁtmners 1

BACKGROUND
. The present case arises from a complaint initiated by an anonymous letter
dated 13th June, 2022, addressed to the Chief Executive Officer of the Kenya
Institute of Supplies Management (the Institute) through the Chairperson of
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4. The said Complaint raised a myriad of other allegations inter alia, that:

L

The Chief Officer in the said Department had assigned one procurement
officer to carry out functions of the Director Procurement against the

law.

The department of 2 eged to have lost a lot of money

a. Forged procurement document,
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b. Procurement processes conducted by unauthorized and unlicensed

officer who could be in no regular standing.
¢. Sources of funds is donor fund under NARIG project

. The Disciplinary Committee (DC) established under section 22 of the

was seized of the matter

and in accordance

rulations, 2015

) & (4] of the Act
59 (2) ( ) and 10 (4) -of the- Dzsmplmary Regulatlons
Regulation :12 (3) -which is in pari materia, the DC

visits to th
2023 with the p
SCM staff within

Complaint.

. The comprehensive audit yielded the findings of the report dated 19th
January 2024 and the DC considered and adopted the same. Concurrently,
the DC determined suo motu that the Complaint raised novel issues, in

particular, the DC’s jurisdiction to handle anonymous Complaints and the
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manner of exercise of the DC’s investigative powers and authority donated
under the Act and the Disciplinary Regulations, 2015. Consequently, the DC
considered the matter as an interlocutory point of law and issued a Ruling on

the 20% of June, 2024 directing inter alia that: -

a. In the event of a Co i ject of which Investigations do ensue,
the DC shall rece

Complainant’s Cas

12. The Complainant accordingly is the Kenya Institute of Supplies

Management. The Institute prosecuted the Complaint through its Directorate
of Standards and Compliance represented by Ms. Mutugi who gave a sworn

testimony.
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13. Ms. Mutugi testified that upon receipt of the Orders of the DC, the
Department seconded a Compliance Officer to carry out the Investigations,
which would reveal that the Respondent was an employee of Homabay County
in the Department of Procurement carrying out, and tasked with procurement

functions and duties.

14. Ms. Mutugi, in

and the Inve

15. Counse:i for ﬁthe Cdﬁlpialﬁén‘t submltizéau that thé.....'-]z:)i801p:1.i.na:.;y Committee
considered and reviewed the outcome of the investigations as presented and
determined that the facts presented a prima facie case that the Respondent
was practicing without a license during the period between January 2023 and

December 2023.

16. Itis further pleaded that the Respondents negligently refused and/or failed
to take out a practicing license for the duration between January 2023 to

December 2023.

ndent presented his oral testimony and was:

A registeré'd member-of the Institute, Membe

Municipality whig gé"f, since it is not

uploaded on IFMIS syste

19, On why he had practiced without a license, the respondent testified that

It took time for him to settle because of transfers,

20. He testified that the duties assigned to him included stock taking and store

management.
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21. He further testified that he was currently working as supply Chain
management officer Homa Bay County. He was redeployed back Homa Bay in

November.

22,  He stated that he was assisting in stores and inventory management. He
admitted that these were supply.chain management roles but contested that

s&: He admitted that he did

the Act, tasked

complaints lodged agains
the Act.

26. Section 23 of the Act defines the jurisdiction and authority of the
Disciplinary Committee (DC), granting it powers to remove names from the

register, suspend registration, revoke practicing licenses, or impose fines on
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supplies practitioners for professional misconduct or breaches of the

prescribed standards and ethical guidelines.

27. Section 23 (1){d) outlines and describes the conduct that constitutes

Professional misconduct under the Act and at 23 1 (d) (xiv) states vide licet:-

28.

32. These requirements al L £ w statutory duty to regulate the

qualifications of suppliers and to uphold professionalism and integrity within

the field of supplies management.
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33. The penalties for practicing without a license are clearly stipulated in
Section 20(6) of the Act, which criminalizes practicing without a valid

Registration Certificate and Practicing License. Section 20(6) provides: -

“l6) Any person who contravenes subsection (1) commits an offence
Yy

ot exceeding one hundred

iod not exceeding three

gistered or unlicensed person
as a supplies practitioner shall be guilty of an offence and is liable
upon conviction to a fine not exceeding five hundred thousand
shillings or to imprisonment for a term not exceeding three years or

Page 8 of 17



“12) Where the employer provided in subsection (1} is a body
corporate, the Chief Executive Officer of that corporation shall be
guilty of an offence and shall be liable to the penalties provided in

subsection (1).”

38. The Act therefore ma 1 criminal nature to practice

without valid registrat ense. Accordingly, an unqualified person is

+Licensing Regulations is

43. Regulation 38 of ‘th d. Regi
pertinent to the Complaint before this Committee. The Regulation provides: -

“A person who carries on the business of Supplies Practitioner

commits professional misconduct if such person practices, attempts
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to practice or permits any person to practice without holding a valid

registration Certificate.”

44. The cumulative effect of the aforementioned legal provisions leads to the
unequivocal conclusion that engaging in practice without the requisite

renewal of registration and .a.valid license is explicitly prohibited by the

applicable statutes,: Ct 3 1 offense and professional

misconduct.

without holding a valic

period, and, if so, to determine the legal consedquences of such actions.

49. In considering the facts presented by the Respondent, the Committee
acknowledges that he has conceded to the allegations against him. The
Committee has carefully considered the oral testimony provided by the

respondent, who is a registered member of the Institute under Member No.
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85173. The respondent testified that he began his employment with the Homa
Bay County Government as a Revenue Clerk on 1st May 2023, before being

deployed to Oyugis Municipality on 27th June 2023.

50. He further stated that he began performing procurement-related tasks in

did not have an operational

into his new position after the tr.
g?this period 1nc1udedstock-
ithin the scope of supply chain’

February 202

55. In his defense, the res s innocence, asserting that

he had not engaged in any m1écdridi1ct aﬁd believed he had fulfilled all

necessary obligations to the best of his understanding at the time.

Determination
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56. in light of these considerations, the Committee concludes that the
respondent did indeed admit to being employed and carrying out procurement
duties without holding a valid license, a clear breach of professional
standards. We also take note, with concern, of his insistence on his innocence

and the resulting lack of remorse, which the Committee views negatively in

the assessment of his conduct,

' - : ite of Supphes

No. 1 of

58

egal and ethical standards.

61. It is important to emphasize that employing a professional within a
procurement-related department presupposes that the individual possesses

the necessary qualifications. As such, the person must be duly registered and
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licensed, and must maintain both the registration and license throughout

their employment. Whether or not the person is actively engaged is irrelevant.

62. Statutory obligations are not merely aspirational, where individuals
subject to such requirements can decide whether or when to comply.

tal.t intaining societal order, and the

Adherence to the law is fund

profession of Procurem is no exception to this

principle.

606.

to broach one:

67. The Committee conduct and enforcement of
Standards of practice as stipulated under the law, notes with grave concern
the inaction by the employer in enforcing an obligation strictly provided for
under law. Section 32 prohibits employers from retaining in their employment
unregistered supplies practitioners and imposes Criminal sanctions against

the Chief Executive Officer of the employer for violations of such a nature.
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68. We therefore find the employer, the County Government of Homa Bay, at
fault for employing and retaining an unregistered and unlicensed
procurement staff, in clear violation of Section 32 of the Supplies Practitioners
Management Act. This constitutes a serious breach of statutory obligations.
The Committee, therefore, directs that this Judgment be transmitted to the

appropriate legal action

ad of public service in the County Go rnment as a-caution

law and as

(b) that the member of the Institute be reprimanded;

(c) that the member of the Institute be suspended from practice

for a specified period not exceeding two years;
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(d) that the name of the member of the Institute be struck off

the register of members;

(e)that the member of the Institute pay to the aggrieved person
compensation of such amount as the Committee may

t of loss incurred taking into

ledging that the imposition of sanctions is based o

hat theiexercise of such discretionss carried out wit

guided as such, this Committee in exercise of its

{.the Suppliés'pféc.ﬁ.’.ciéner’-s management act,

Practitioners M

business without a valid:

76. It is therefore Ordered as follows: -
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a. In light of the above and the totality of the circumstances, the DC doth
hereby issue a severe REPRIMAND AGAINST Mr. ROBBIONSON
OTIENO with strict caution that any other cited instances of non-
compliance may and shall albeit without prejudice to the right to

defense, attract more severe sanctions including the possibility of

suspension from p
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