the ensuing

discussion on”

BACKGROUND
. The present case arises from a complaint initiated by an anonymous letter
dated 13th June, 2022, addressed to the Chief Executive Officer of the Kenya
Institute of Supplies Management {the Institute) through the Chairperson of

the Disciplinary Committee. The letter raised allegations of gross misconduct
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and fraud within the Department of Agriculture and Livestock at Homabay
County Government.
4. The said Complaint raised a myriad of other allegations inter alia, that:
I.  The Chief Officer in the said Department had assigned one procurement

officer to carry out functions of the Director Procurement against the

IL lot of money

r cycles at

VI. Other issues of concern which must be looked into by the Institute are:

a. Forged procurement document,
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b. Procurement processes conducted by unauthorized and unlicensed
officer who could be in no regular standing.

c. Sources of funds is donor fund under NARIG project

5. The Disciplinary Committee {DC)} established under section 22 of the

Supplies Practitione as seized of the matter

7. 1n e of its powers turder Section22 (3) & (4) of the Act
Re s 9 (2) (b) and 10, (4) of the Dlsc1p11nary Regulatmns

2023 with the primary objecti ng the compliance status of the
SCM staff within the County in lme Wlth the allegations subject of the

Complaint.

9. The comprehensive audit yielded the findings of the report dated 19th
January 2024 and the DC considered and adopted the same. Concurrently,
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the DC determined suo motu that the Complaint raised novel issues, in
particular, the DC’s jurisdiction to handle anonymous Complaints and the
manner of exercise of the DC’s investigative powers and authority donated
under the Act and the Disciplinary Regulations, 2015. Consequently, the DC
considered the matter as an interlocutory point of law and issued a Ruling on
the 20t of June, 2024 dire

ations do ensue,

11.
Complainant’s Case

12. The Complainant accordingly is the Kenya Institute of Supplies
Management. The Institute prosecuted the Complaint through its Directorate
of Standards and Compliance represented by Ms. Mutugi who gave a sworn

testimony.
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13.  Ms. Mutugi testified that upon receipt of the Orders of the DC, the
Department seconded a Compliance Officer to carry out the Investigations,
which would reveal that the Respondent was an employee of Homabay County
in the Department of Procurement carrying out, and tasked with procurement

functions and duties.

laint dated 13t June, 2022

evidence in chief.

laws that they pract

Defendant did not know which law procurement professionals practice under.
Analysis

Jurisdiction
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21. The Supplies Practitioners Management Act (referred to hereafter as 'the
Supplies Act') along with its Subsidiary legislation, provides a detailed
structure for the training, regulation, registration, and licensing of supplies
practitioners. This legal framework outlines specific educational, experiential,

and ethical standards, ensuring that professionalism, integrity, and

accountability are maintaitie

22.

chain manag he said provision

reads thus: -

“20. (1) After the expiry of twelve months from the commencement of

this Act, no person shall engage in the business of a supplies

practitioner unless he has been duly issued with a registration

certificate and a practicing license by the Institute in accordance

with this Act.” (Emphasis Ours)
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27. Resultantly, the provision establishes the mandatory requirement for

holding a license in order to practice as a Supplies Practitioner.

28. Section 20(3) of the Act outlines the specific criteria and conditions
necessary for obtaining a license, with registration being a compulsory

prerequisite for both the application and issuance of a Practicing License.

ry duty to regulate the

acquired license

thus :-

“Any person who, though eligible to be registered or licensed under
this Act, is not so registered or licensed and practises as a supplies

practitioner commits an offence and is liable on conviction to a fine
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not exceeding one hundred thousand shillings or to imprisonment

Jor a term not exceeding two years or to both”

“(1) Any employer who employs an unregistered or unlicensed person

as a supplies practiti hall b

Ity of an offence and is liable
ve. hundred thousand

34. Section 32 on its part states as follows: -
\

cﬁ'rporatg the Chief ExecutweOfﬁcer of that corpor

an offence and shall be liable to the pen;:tl

h every Supp_ll_i(;é_s P_1fa'_(:___t_itioner subscribes, outline

ich each of supplies Practitioners is bouns

39. Regulation 12 thereof provides that registration shall confer membership
while Section 13 provides that validity shall remain in force for one year.
Regulation 16 provides that a person shall be removed from the Register if

that person fails to pay the prescribed fee but only upon Notice of 14 days
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and an opportunity to be heard before the Registration Committee established

under Section 15 of the SPMA.

40. Regulation 38 of the said Registration and Licensing Regulations is

pertinent to the Complaint before this Committee. The Regulation provides: -

“A person who carri usi of Supplies Practitioner

he ambit of its

ned her registration with
the Kenya Institute of Supplies Management under membership number

85176.

45. Accordingly, the DC’s mandate is to adjudicate the specific issue of

whether the Respondent engaged in the practice of a Supplies Practitioner
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without holding a valid registration and practicing license during the relevant

period, and, if so, to determine the legal consequences of such actions.

On the issue of whether the respondent herein engaged in the business of
a Supplies practitioner without a valid registration and practice license

if so the legal ramifications of such

for the relevant period or at all and

. the Committee

c_i,_;‘ng_al_V_gd his membership card-in November"QO 3, h was Unaware

qu _ﬁgﬂént to obtain a practlcmgllcense

ir field, yet
demonstrate aws governing

procurement proféssi

50. While the Committee recognizes the personal hardships experienced by
the Respondent, we must stress that ignorance of the law is not a valid
defense, and financial or personal challenges do not absolve an individual

from compliance with statutory and professional obligations. Nevertheless,
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we take into account the Respondent’s apparent remorse and his plea for
P pPp p

clemency before the Committee.

51. His genuine expression of regret will be considered in our determination,
though it does not negate the requirement for professionals to uphold the

standards of the profession.

Determination

55.

56. It is important to emphasize that employing a professional within a
procurement-related department presupposes that the individual possesses

the necessary qualifications. As such, the person must be duly registered and
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licensed, and must maintain both the registration and license throughout

their employment. Whether or not the person is actively engaged is irrelevant.

S7. Statutory obligations are not merely aspirational, where individuals
subject to such requirements can decide whether or when to comply.

Adherence to the law is fundamental .-.to-.-.main,taining societal order, and the

to broach on

62. The Committee as a

Standards of practice as stipulated under the law, notes with grave concern

the inaction by the employer in enforcing an obligation strictly provided for
under law. Section 32 prohibits employers from retaining in their employment
unregistered supplies practitioners and imposes Criminal sanctions against

the Chief Executive Officer of the employer for violations of such a nature.
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63. We therefore find the employer, the County Government of Homa Bay, at
fault for employing and retaining an wunregistered and unlicensed
procurement staff, in clear violation of Section 32 of the Supplies Practitioners
Management Act. This constitutes a serious breach of statutory obligations.

The Committee, therefore, directs that this Judgment be transmitted to the

Council of the Institute wit

littee when making a determination of complaints i
n under Section.23 of the Supplies practitioners
ooy R

1ay determine

(b) that the member of the Institute be reprimanded;

(c) that the member of the Institute be suspended from
practice for a specified period not exceeding two years;

(d) that the name of the member of the Institute be struck

off the register of members;
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(e)that the member of the Institute pay to the aggrieved
person compensation of such amount as the Committee may
determine, but limited to the extent of loss incurred taking

into account all other prudent mitigating measures at the

claimant's disposal; or

ittee considers fit.”

d by rules of

71,

a. In light of the above and the totality of the circumstances, the DC doth
hereby issue a severe REPRIMAND to Mr. MICHAEL OKOTH with strict
caution that any other cited instances of non-compliance may and shall

albeit without prejudice to the right to defense, attract more severe
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sanctions including the possibility of suspension from practice and

criminal prosecution.

b. The respondent is further reminded of the obligation to adhere strictly
to the rules of practice and is cautioned that any future violations may
result in more severe disciplinary actions. The Disciplinary Committee
will be forced to initiate removal proceedings for non-compliant staff
members pursuant to Section 23(d) of the Supplies Practitioners

Management, 2007.
c. No order as to costs.

72.F The DC notes that, comparably the criminal sanctions set for non-
comphance include a fine of Kshs. 100,000/= or a jail sentence of a term not

exceeding 3 years.

73 ItlS so ordered.

Pursuant to the authority granted under Section 23(7) of the Supplies
Prdctifibners Management Act, 2007, the parties are hereby informed of
their right to appeal this decision to the High Court. Any party dggrieved
by this decision "may exercise this right within the statutory period

prescribed by law.)

DATED AND DELIVE’RED AT NAIROBI THIS 13™H DAY OF SEPTEMBER 2024.

SAMSON NYAMAI MASILA ADVOCATE
CHAIRPERSON
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------------- $0000000000s00000000000000000000000000088

KENNEDY ARIEMBI
MEMBER

JUDITH CHIMAU ADVOCATE
MEMBER ‘ '

FCPA PARAAG DEVANI
MEMBER

9000006000000 08000000000000000080

DR. REBECCA MUTIA
MEMBER

EVANCE ONGATI
MEMBER
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