BACKGROUND
3. The genesis of the present case is a Complaint originated by an anonymous
letter dated 13t June, 2022 addressed to the Chief Executive Officer of Kenya
Institute of Supplies Management (the Institute) through the Chairperson of

the Disciplinary Committee raising allegations of gross misconduct and fraud
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at the Department of Agriculture and Livestock of Homabay County

Government.

4. The said Complaint raised a myriad of other allegations inter alia, that:

VI

The Chief Officer in'the said Dey had assigned one procurement

curement against the

warning them over unskilled staff handling procurement assignments.

This also should be taken seriously and be investigated

Other issues of concern which must be looked into by the Institute are:

a. Forged procurement document,
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b. Procurement processes conducted by unauthorized and unlicensed

officer who could be in no regular standing.
c. Sources of funds is donor fund under NARIG project

5. The Disciplinary Committee {DC) established under section 22 of the

Supplies Practitioners Mz Act) was seized of the matter

and pursuant to.i A\ct and in accordance

ryulations, 2015

s 9 (2) (1 ) and 10 (4) -of the Dzéc1p1mary Regulatlons

: Regulation 12 (3) which is in pari materia, the DC

conducted
visits to t _ November
2023 with the

SCM staff within™the

lance status of the
=ga ions subject of the

Complaint.

9. The comprehensive audit yielded the findings of the report dated 19th
January 2024 and the DC considered and adopted the same. Concurrently,
the DC determined suo motu that the Complaint raised novel issues, in

particular, the DC’s jurisdiction to handle anonymous Complaints and the
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manner of exercise of the DC’s investigative powers and authority donated
under the Act and the Disciplinary Regulations, 2015. Consequently, the DC
considered the matter as an interlocutory point of law and issued a Ruling on

the 20t of June, 2024 directing inter alia that: -

a. In the event of a Complaint subject.of which Investigations do ensue,

the DC shall receive same in line with Section

ons adversely. mentioned but against whom th

iction to discipline. . . .

11. The Parti

Complainant’s Case

12. The Complainant accordingly is the Kenya Institute of Supplies
Management. The Institute prosecuted the Complaint through its Directorate
of Standards and Compliance represented by Ms. Mutugi who gave a sworn

testimony.
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13. Ms. Mutugi testified that upon receipt of the Orders of the DC, the
Department seconded a Compliance Officer to carry out the Investigations,
which would reveal that the Respondent was an employee of Homabay County

in the Department of Procurement carrying out, and tasked with procurement

functions and duties.

lé 0 renew her

hat she had not

acquired the requisif nuous Profe 11 ent Points to qualify

her license renewal.

20. She further testified that during the year, she handled procurement duties

such as inspection of goods.
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21. It was also the defendant’s testimony that in 2024, she was transferred to

the National Chain Development Project.

22. She also testified that in 2024 she has attended trainings and acquired

some CPD points and has renewed her license for the 2024 practicing year.

23. In her defense, she.p mittee pardons her for not

renewing her lice

Analysis and Determ

expenential

framework sets clear educatlonal

misconduct and/ or acts anc

ethical guidelines.

27, Section 23 1 (d) outlines and describes the conduct that constitutes

Professional misconduct under the Act and at 23 1 (d) (xiv) states videlicet:-
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“does or fails to do any other act which may be prescribed”

28. Section 16 of the Act further requires the mandatory registration of all
Supplies Practitioners to qualify to engage and carry out procurement duties

and functions.

29. Section 20 of the Act- d 1ibits the practice of Supplies

The said provision

20 (3) of the said Act on its part Circuniééribes t

1ts for 11cenSlngReglstrat10n is one of the mandatory

Certificate and valid pra Section provides: -

“ (6) Any person who contravenes subsection (1) commits an offence and
is liable on conviction to a fine not exceeding one hundred thousand
shillings, or imprisonment for a period not exceeding three years, or to

both such fine and imprisonment.”
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34. The validity of a license issued under the Act is delimitated to a period of

one year. Section 21 requires renewal of license on annual basis.

35. Summarily put, the supplies act establishes the disciplinary committee

and empowers it to hear and determine complaints where a prima facie case

of professional misconduct

36.

fine not exceedmg five hundred thou

for a term not exceedmg three years

‘corporate,
guilty of an

n subsection (1).”

38. The Act therefore makes it an offence of-a’criminal nature to practice
without valid registration and licence. Accordingly, an unqualified person is
liable to prosecution and criminal sanctions with hefty fines set at Kshs.

100,000/=
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39. The KISM Code of Ethics and Standards of Professional Conduct No. 1 of
2020 to which every Supplies Practitioner subscribes, outlines the code and

standards to which each of supplies Practitioners is bound.

40. Standard 3.6 of the said Code of Conduct prohibits practice without a

Registration Certificate and Licence...

ration and Licensing)

g Regulations”)

punishable as both a criminal and professional misconduct.

45. It is instructive to note that the institution of proceedings of professional

misconduct does not preclude the criminal prosecution of accused and/or
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implicated persons. The Institute reserves the liberty to choose the

disciplinary route or criminal proceedings or both.

46. The law however limits exercise of authority and jurisdiction of the DC to

disciplinary action against supplies practitioners only. Section 2 of the Act

defines a n registered as a supplies

“supplies practitioner”

51. In further considerat ctate of the law that the

Respondent, being a registe;éd:éﬁ:p.pl.i.és .éi;”el.(:{itioner by the Kenya Institute of
Supplies Management, was unequivocally bound by the laws governing the
profession as well as the Code of Ethics and Standards of Professional
Conduct, No. 1 of 2020.
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52. The Practitioner's registration as a professional mandates strict adherence
to these ethical standards and regulations. The failure to comply with these
provisions, particularly in renewing her license and maintaining her
membership under the assigned number, constitutes a clear breach of

professional duty.

53. It is undisputed,:be ractitioner’s failure to
: of Ethics and

on of the legal

renew her 1

ofessional misconduct as defined by the gove!

arly classifies such non-compliance-as-a violation

nt-related &Eép_grtm

ary quaﬁ.ficg_tio_r_ls_._ As such, the person must be duly

ind must maintain both the registration and lice

unfortunate, they do no eet professional obligations,
including acquiring the required CPD points for maintaining licensure.
Therefore, the Respondent’s financial challenges do not provide a sufficient
justification for her failure to meet this mandatory requirement, rendering her

argument baseless.
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58. Statutory obligations are not merely aspirational, where individuals
subject to such requirements can decide whether or when to comply.
Adherence to the law is fundamental to maintaining societal order, and the
profession of Procurement and Supplies Practitioners is no exception to this

principle.

59. It is imperative

sand enforcement of

Standards of practice a ] der | , notes with grave concern

the inaction by the employer in enforcing an obligation strictly provided for
under law. Section 32 prohibits employers from retaining in their employment
unregistered supplies practitioners and imposes Criminal sanctions against

the Chief Executive Officer of the employer for violations of such a nature.
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65. We therefore find the employer, the County Government of Homa Bay, at
fault for employing and retaining an unregistered and unlicensed
procurement staff, in clear violation of Section 32 of the Supplies Practitioners
Management Act. This constitutes a serious breach of statutory obligations.

The Committee, therefore, directs that this Judgment be transmitted to the

attention of the head of public service in the County Government as a

ir duties and obliééiﬁ_q%ig;_ﬁﬁdé;:__llaw and as arem

s for non-compliance.

k to the primary issue herein,

upon ' f}“i"e}""finding

nittee when making a determination of complaints in exe
~under Section 23 of the Supplics practitioners ma

2007.

Committee

may determine

or order—
(a) that the complaint 'be dismissed;
(b) that the member of the Institute be reprimanded;

(c) that the member of the Institute be suspended from

practice for a specified period not exceeding two years;
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(d) that the name of the member of the Institute be struck

off the register of members;

(e)that the member of the Institute pay to the aggrieved
person compensation of such amount as the Committee may

determine, but limited to the extent of loss incurred taking

gating measures at the

b ; ;‘ules of

73, It is therefore Ordered as follows: -
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a. In light of the above and the totality of the circumstances, the DC doth
hereby issue a severe REPRIMAND to MS. PENINAH AUMA NYARATO
with strict caution that any other cited instances of non-compliance
may and shall albeit without prejudice to the right to defense, attract
more severe sanctions including the possibility of suspension from

practice and criminal prosecution.
b. No order as to costs.

74. The DC notes that, comparably the criminal sanctions éet for non-
compliance include a fine of Kshs. 100,000/= or a jail sentence of a term not

exceeding 3 years.

75. . It is so ordered.

Pursuant to the authority granted under Section 23(7) of the Supp!ies
Practitioners Managerm'ent Act, 2007, the pdrties are hereby informed of
their right to apped! this decision to the High Court. Any party aggrieved
by this decision may exercise this right within the statutory period

prescribed by law.)

DATED AND DEI;IVERED AT NAIROBI THIS 13™ DAY OF SEPTEMBE_R 2024.

CM. MARYANNE KARANJA
CHAIRPER$ON ‘

KENNEDY ARIEMBI
MEMBER .
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JUDITH CHIMAU ADVOCATE
'MEMBER

SAMSON NYAMAI MASILA ADVOCATE
MEMBER ; ”

]

FCPA PARAAG DEVANI
MEMBER |

EVANCE ONGATI
MEMBER

----- 90600000 00000000800000000000000000000000000080888

DR. REBECCA MUTIA
MEMBER
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