3.

BACKGROUND

The genesis of the present case is a Complaint originated by an anonymous letter
dated 13t June, 2022 addressed to the Chief Executive Officer of the Kenya Institute
of Supplies Management (“the Imnstitute”} through the Chairperson of the
Disciplinary Committee raising allegations of gross misconduct and fraud at the

Department of Agriculture and Livestock of Homa Bay County Government.
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4. The said Complaint raised a myriad of other allegations inter alia, that:
I.  The Chief Officer in the said Department had assigned one procurement
officer to carry out functions of the Director Procurement against the

law.

Other issues of conc rn which must be looked into by the Institute are:

a. Forged procurement document,
b. Procurement processes conducted by unauthorized and unlicensed

officer who could be in no regular standing.
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c. Sources of funds is donor fund under NARIG project

5. The Disciplinary Committee (DC) established under section 22 of the
Supplies Practitioners Management Act (the Act) was seized of the
matter and pursuant to its mandate under Section 23 of the Act and in
accordance with Rule 9 of the Supplies Management (Disciplinary)
Regulations, 2015 conducted. a prelimi inquiry in its meeting held on
12th September, !

y in line with the

allegations subject of

9. The comprehensive audit yielded the findings of the report dated 19tk
January 2024 and the DC considered and adopted the same.
Concurrently, the DC determined suo motu that the Complaint raised novel
issues, in particular, the DC’s jurisdiction to handle anonymous

Complaints and the manner of exercise of the DC’s investigative powers
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and authority donated under the Act and the Disciplinary Regulations,
2015. Consequently, the DC considered the matter as an interlocutory

point of law and issued a Ruling on the 20th of June, 2024 directing inter

alia that: -

a. Inthe event of a Complaint subject of which Investigations do ensue,

the DC shall receiv findings same in line with

10. ¢ anonymous Complaint; the Investigative Report an

4 accordingly fdrined the basis upon wh.

Complainant’s Case’

12. The Complainant accordingly is the Kenya Institute of Supplies
Management. The Institute prosecuted the Complaint through its
Directorate of Standards and Compliance represented by Ms. Mutugi who

gave a sworn testimony.
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13. Ms. Mutugi testified that upon receipt of the Orders of the DC, the
Department seconded a Compliance Officer to carry out the Investigations,
which would reveal that the Respondent was an employee of Homabay
County in the Department of Procurement carrying out, and tasked with

procurement functions and duties.

14. Ms. Mutugi, in conclusion .produced. the Complaint dated 13t June,

2022 and the Investis mber 2023 as evidence

in chief.

Determination

Jurisdiction

19. The Supplies Practitioners Management Act (hereinafter ‘the Act”) and
the Subsidiary legislation thereunder establish a comprehensive
framework for the training, regulation, registration and licensing of

supplies practitioners. The legal framework sets clear educational,

Page 5 of 16



experiential, and ethical standards for supplies practitioners, these
regulations help uphold professionalism, integrity, and accountability in

the field of supplies management.

20. The Disciplinary Committee of the Institute is established under Section

22 of the Act with the mandate of receiving and investigating complaints

against practitioners in

21, Section 2

23.

24.

chain manage

provision reads thus:

20. (1) After the expiry of twelve months from the commencement of

this Act, no person shall engage in the business of a supplies

‘practitioner unless he has been duly issued with a registration

certificate and a practising license by the Institute in accordance with
this Act. (Emphasis Ours)
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25. Consequently, the said provision therefore prescribes the mandatory

requirement for a licence to practice as a Supplies Practitioner.

26. Section 20 (3) of the said Act on its part circumscribes the criteria
and requirements for licensing. Registration is one of the mandatory

prerequisites for application and issuance of a Practicing Licence.

28. The cons nces of practice without a licence ar

at Section 20.(6) of the Act criminalizes --i)r-actice withou

d valid practicing LlcenceTheeudSecnon

shillings, isonment for p rioéfffnot exc

to both;{'éuchli:i | iﬁiﬁﬁsoﬁﬁlent.”

“Any person who, though elig ered or licensed under
this Act, is not so registered or licensed and practises as a supplies
practitioner commits an offence and is liable on conviction to a fine
not exceeding one hundred thousand shillings or to imprisonment for

a term not exceeding two years or to both”

31. Section 32 on its part states as follows: -
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“(1) Any employer who employs an unregistered or unlicensed person
as a supplies practitioner shall be guilty of an offence and is liable
upon conviction to a fine not exceeding five hundred thousand
shillings or to imprisonment for a term not exceeding three years or
to both.”

“(2) Where the employer prowded in subsection (1) is a body
corporate, the Chief Exe: o —
guilty of an qff

gulations”)

36. egistration shall confer
membership while Section 13 provi.d.e.s. .th;t' validity shall remain in force
for one year. Regulation 16 provides that a person shall be removed from
the Register if that person fails to pay the prescribed fee but only upon
Notice of 14 days and an opportunity to be heard before the Registration

Committee established under Section 15 of the SPMA.
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37. Regulation 38 of the said Registration and Licensing Regulations is
pertinent to the Complaint before this Committee. The Regulation

provides: -

“A person who carries on the business of Supplies Practitioner

commits professional misconduct if such person practices, attempts

to practice or permits any person to practice without holding a valid

38.

40 1€ however limits exercise of authority and jurisdictio

iiiary action ‘against supplies practitioners only. Se

Management under membership no. 85161.

42. Consequently, the duty of the DC remains the determination of the

singular issue as to whether the Respondent herein engaged in the

business of a supplies practitioner without a valid registration and practice
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license for the relevant period or at all and if so the legal ramifications of

such acts.

43.  In her evidence in chief before the Committee, the Respondent expressly
admitted that for the year 2023, she did not take out a licence and neither

did she renew her membership as required by law established.

44. In consideration thereof; it is a-dictate of the law. that the Respondent,

ms this non-compliance
a violation that warrants appropriate disciplinary action in accordance

with the established legal and ethical standards.

48. It is imperative to note that the employment of a professional to the
Department concerned with procurement presupposes the proper

qualification of such an individual. It is imperative therefore that the said
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person is duly registered and licensed and maintains the said registration
and licences throughout the period of employment. It matters not that

someone is actively engaged or not.

49. The respondent failed to provide any reasons for their non-compliance
with the legal and professional requirements, showing a disregard for
sion, whether intentional or an

established procedures. This  omis

oversight, demonstra d.of a professional.

nse t0 non-

consider m
offered. The

demeanor and acceptance: of: responsibility for her actions. In His

Com sponident’s remorseful

testimony, the respondent expressed deep regret for his failure to comply
with the legal and code of conduct obligations as a supply chain

practitioner and requests to be forgiven.

54. His conduct during the hearing demonstrated a clear understanding of

the seriousness of his non-compliance and the potential repercussions it
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has on his professional standing and the integrity of the supply chain
sector. The respondent acknowledged that his actions were not in line with
the ethical standards expected in his field, and has committed to rectifying

these oversights in the future.

55.  Inlight therefore of the above and Respondent's admission of fault, this

Committee finds her culp for.professional misconduct for practising

statutory obhgatlo

Judgment be transmitted to the Council of the Institute with
recommendations for appropriate legal action against the County

Government of Homa Bay for viclation of Section 32 of the Act.

99. On the same note, it is directed that the Judgment be also notified to

the attention of the head of public service in the County Government as a
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caution and notice of their duties and obligations under law and as a

reminder of the consequences for non-compliance.

60. Now back to the primary issue herein, upon the finding of culpability

as above, the Committee must consider what sanctions to impose.

61. v .Regulations, 2015 prescribes the powers of

omplaints in exercise of

shers management

fter the hearing thecomplamt,the Cos

rmine or order—

(a) that the:complaint-be-dismissed;

practice for a specified period not exceedin

(d) that thenameof the member of the Ins

(f) make such order as the Committee considers fit.”

62. In imposing its sanctions, the Committee must be guided by rules of

fairness and the principle of proportionality and the fact that sanctions are

an important aspect of the administration of justice.
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63. Acknowledging that the imposition of sanctions is based on discretion
it is important that the exercise of such discretion is carried out with
caution, due care, judiciously so as to void the process of whimsical action
that may result in sanctions that are that are not only disparate and
inconsistent but also disproportionate and unjustified under the

circumstances of each case

adent is found to ..have :.ViOiéiéd :Section 2

s Management Act No. 17

67. The DC notes that 1 sanctions set for non-
compliance include a fine of Kshs. 100,000/= or a jail sentence of a term

not exceeding 3 years.

68. Itis so ordered.

Page 14 of 16




Pursuant to the authority granted under Section 23(7) of the Supplies
Practitioners Management Act, 2007, the parties are hereby informed
of their right to appeal this decision to the High Court. Any party
aggrieved by this decision may exercise this right within the statutory
period prescribed by law.)

DATED AND DELIVERED AT NAIROBI THIS 13™ DAY OF SEPTEMBER

KENNEDY ARIEMBI
MEMBER

JUDITH CHIMAU ADVOCATE
MEMBER

FCPA PARAAG DEVANI
MEMBER
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EVANCE ONGATI
MEMBER

DR. REBECCA MUTIA
MEMBER
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