discussion on'-‘tlr_;; merits.

BACKGROUND
. The genesis of the present case is a Complaint originated by an anonymous letter
dated 13th June, 2022 addressed to the Chief Executive Officer of the Kenya Institute
of Supplies Management (“the Institute”) through the Chairperson of the
Disciplinary Committee raising allegations of gross misconduct and fraud at the

Department of Agriculture and Livestock of Homa Bay County Government.,
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4. The said Complaint raised a myriad of other allegations inter alia, that:
[.  The Chief Officer in the said Department had assigned one procurement

officer to carry out functions of the Director Procurement against the

law,

II. The department of: allegéd to have lost a lot of money

through irreg

investigated.

VI. into by the Institute are:

a. Forged procurement document,
b. Procurement processes conducted by unauthorized and unlicensed

officer who could be in no regular standing.
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c. Sources of funds is donor fund under NARIG project

. The Disciplinary Committee (DC) established under section 22 of the
Supplies Practitioners Management Act (the Act) was seized of the
matter and pursuant to its mandate under Section 23 of the Act and in
accordance with Rule 9 of the Supphes Management (Disciplinary)
Regulations, 2015 condu i inquiry in its meeting held on
12th September,

) cting the Institute to conduct further investigati
ursuant to its wide mandate under Section 3

’ Management__ Act No. 17 of 2007.

h is Standards and Compliance:

allegations subject o

. The comprehensive audit yielded the findings of the report dated 19tk
January 2024 and the DC considered and adopted the same.
Concurrently, the DC determined suo motu that the Complaint raised novel
issues, in particular, the DC’s jurisdiction to handle anonymous

Complaints and the manner of exercise of the DC’s investigative powers
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and authority donated under the Act and the Disciplinary Regulations,
2015. Consequently, the DC considered the matter as an interlocutory
point of law and issued a Ruling on the 20t of June, 2024 directing inter

alia that: -

a. In the event of a Complaint subject of which Investigations do ensue,

Complainant’s Case

12. The Complainant accordingly is the Kenya Institute of Supplies
Management. The Institute prosecuted the Complaint through its
Directorate of Standards and Compliance represented by Ms. Mutugi who

gave a sworn testimony.
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13. Ms. Mutugi testified that upon receipt of the Orders of the DC, the
Department seconded a Compliance Officer to carry out the Investigations,
which would reveal that the Respondent was an employee of Homabay
County in the Department of Procurement carrying out, and tasked with

procurement functions and duties.

Complaint dated 13% June,

14. Ms. Mutugi, in conclusi

er 2023 as evidence

in chief.

Respondent

onident avers that she had hoped
umber of CPD pqi_q_ts to enable the renewal of hej

ounty Government had indicated that it wou

shortfall in fund

herself.
18. The Respondent has paid for her licence for the Year 2024.

19. The Respondent asked for the Committee to pardon her for having failed

to renew her licence for the Year 2023.

Determination
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Jurisdiction

20. The Supplies Practitioners Management Act (hereinafter ‘the Act”) and
the Subsidiary legislation thereunder establish a comprehensive
framework for the training, regulation, registration and licensing of
supplies practitioners. The legal framework sets clear educational,

experiential, and ethical standards for supplies practitioners, these

regulations help uph 1d.-pro itegrity, and accountability in

“does or fai

24.

Supplies Practitioners

duties and functions.

25.  Section 20 of the Act correspondingly prohibits the practice of Supplies
chain management without a valid Registration Certificate. The said

provision reads thus: -
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20. (1) After the expiry of twelve months from the commencement of

this Act, no person shall engage in the business of a supplies

practitioner unless he has been duly issued with a registration

certificate and a practicing license by the Institute in accordance with

this Act. (Emphasis Ours)

26. Consequently, the said provision therefore prescribes the mandatory

requirement for a license plies Practitioner.

27. Section 20 (3) of the said Ac

imscribes the criteria

and requirem Ti

ements are in li:i;:léj.;:ﬁfﬁ:'{he,.lnstitute’s st

qualifications of suppher and en

29

31. Further to prohibitio
proscribes practice by persons who though eligible have not obtained
registration and acquired licence. This is the crux of Section 30 of the

Act which provides thus;-

“Any person who, though eligible to be registered or licensed under

this Act, is not so registered or licensed and practices as a supplies
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practitioner commits an offence and is liable on conviction to a fine
not exceeding one hundred thousand shillings or to imprisonment for

a term not exceeding two years or to hoth”
32. Section 32 on its part states as follows: -

“(1}) Any employer who employs an unregistered or unlicensed person

as a supplies practitioner shall be guilty of an offence and is liable

upon conviction to a ive hundred thousand

shillings or to ng three years or

corporate, the Chief Executive()fficerof that cos
ffence and shall be liable to‘the penal

alid registration andhcence Accordmgl

o prosecution, and criminal sanctions with hefty

SM Code ofEth1csandStandards of Professional Co

ich every Supplies Practitioner subscribe

tice without

36. The Supplies Practitioners Management (Registration and Licensing)
Regulations, 2015 (hereinafter “Registration and Licensing Regulations”)

reinforce the requirement for registration and licensing.

37. Regulation 12 thereof provides that registration shall confer

membership while S8ection 13 provides that validity shall remain in force
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for one year. Regulation 16 provides that a person shall be removed from
the Register if that person fails to pay the prescribed fee but only upon
Notice of 14 days and an opportunity to be heard before the Registration
Committee established under Section 15 of the SPMA.

38. Regulation 38 of the said Registration and Licensing Regulations is
pertinent to the Complaint, before. this Committee. The Regulation

provides: -

“A person:

42. In the premises aforegoing, it is the determination of the DC that the
Respondent herein being a Supplies Practitioner is therefore properly with
the purview and jurisdictional reach of the DC. The Respondent did
confirm that she is a registered member of the Kenya Institute of Supplies

Management under membership no. 77201
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43. Consequently, the duty of the DC remains the determination of the
singular issue as to whether the Respondent herein engaged in the
business of a supplies practitioner without a valid registration and practice
license for the relevant period or at all and if so the legal ramifications of

such acts.

as wei}; as the Code g_f,.;Ethips and Standards o

No. 1 of 2020.

directly contravenes the

obligations imposed on all registered professionals by the law established.
48. This deviation not only undermines the integrity of the profession but

also amounts to professional misconduct as defined by the regulatory

framework. The law, therefore, unequivocally deems this non-compliance
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a violation that warrants appropriate disciplinary action in accordance

with the established legal and ethical standards.

49, It is imperative to note that the employment of a professional to the
Department concerned with procurement presupposes the proper
qualification of such an individual. It is imperative therefore that the said

person is duly registered and licensed and maintains the said registration

t contended thgt;:f-fq_he'_-failgre to tsike

y her inability to obtain .Cbntinﬁing Profesélqngl evelopment

due to financial constraints, .. ...

including the —acquisition of CPD points

licensure. . Accordingly, the Responde

52.

whom an obliga ior w,may, ; 10t to obey or when to
comply. Obeisance to the-law is the cornerstone of societal order and the

fraternity of Procurement and Supplies Practitioners demands no less.
53. It is imperative to note that in the wisdom of Parliament it imposed

strict compliance and even imposed hefty fines and sentences including

the possibility of incarceration and denial of liberty for non-compliance.
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Even this Committee has no latitude to excuse non-compliance as, itself,

it is bound to act as dictated by the law.

o4. The Committee is however alive to the circumstances and it must
consider matters on a case to case basis. In this case, mitigation was
offered. The Committee acknowledges that the Respondent demonstrated

genuine remorse through the affidavit submitted. In her statement, the

the gravity of the matter

. relation to the

55. _é'monstrateda;-;g]_ga;-zunderstanding of ness of

iance and the potential-repercussions ~on her

s expected ir_%ﬁ,_her:.:f_-i:i:f:_ld,‘ﬁ.‘and...:has:;__;-_q_pmmittgd to rectify e

58. The Committee as a cu of conduct and enforcement

of Standards of practice as stipulated under the law, notes with grave
concern the inaction by the employer in enforcing an obligation strictly
provided for under law. Section 32 prohibits employers from retaining in

their employment unregistered supplies practitioners and imposes
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Criminal sanctions against the Chief Executive Officer of the employer for

violations of such a nature.

59. We therefore find the employer, the County Government of Homa Bay,
at fault for employing and retaining an unregistered and unlicensed

procurement staff, in clear violation of Section 32 of the Supplies

Practitioners Management .Act.. This constitutes a serious breach of

ote, it is dlrectedthatthe Judgmen

1of the head of pubhcserv ﬁ""t'f_ig__::County“'

notice of their duties and obligations under.

f the consequences for non-compliance.

6 1

of the Disciplinary Regulations, 2015 prescribe:

when makmgadetermmatlon of complai

(1) After the h\éarlng the complalht, the Committee may
determine or order—

(a) that the complaint be dismissed;

(b) that the member of the Institute be reprimanded;

(c) that the member of the Institute be suspended from

practice for a specified period not exceeding two years;
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{(d) that the name of the member of the Institute be struck
off the register of members;

(ejthat the member of the Institute pay to the aggrieved
person compensation of such amount as the Committee
may determine, but limited to the extent of loss incurred

taking into account all other prudent mitigating measures

onsiders fit.”

ue care,judiciously so as to.void.the process of wh

result nsanctmns thiéit-;--:arq_éthié;t arenot only disparate and

ﬁn-le 42 & 43 of the DisciplinaW;:Ré il

ds as follows:

Practitioners Manager 007 by engaging in supplies

business without a valid license during the 2023 practicing year.
67. Itis therefore Ordered as follows: -

a. In light of the above and the totality of the circumstances, the DC
doth hereby issue a severe REPRIMAND to MS AWUOR VERAH
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OMOLLO with strict caution that any other cited instances of non-
compliance may and shall albeit without prejudice to the right to
defense, attract more severe sanctions including the possibility of

suspension from practice and criminal prosecution.
b. No order as to costs.

68. The DC notes that, comparably the criminal sanctions set for non-
compliance include a fine of Kshs. 100,000/= or a jail sentence of a term

not exceeding 3 years.

69. Ifis S0 ordered.

Pursudnt :to the authority granted under Section 23(7) of tﬁe Sﬁpﬁlies
Pra.ctitio.ner's Management Act, 2007, the parties are hereby informed
of their right to appeal this decision to the High Court. Any party
aggrieved by this decision may exercise this right within the statutory
period prescribed by law.) S

DATED AND DELIVERED AT NAIROBI THIS 13™ DAY OF SEPTEMBER
2024. LE

SAMSON NYAMAI MASILA ADVOCATE
CHAIRPERSON

MEMBER

(o o
JUDITH CHIMAU ADVOCATE

MEMBER
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MEMBER
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THOMAS OTIENO
MEMBER

EVANCE ONGATI
MEMBER

DR. REBECCA MUTIA
MEMBER
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