he ensuing

discussion on

BACKGROUND
. The genesis of this present case is a complaint letter dated 13th June, 2022

against the supply chain officers employed by the County Government of
Homa Bay. The complaint letter dated 13t June 2022 adduced six allegations
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of improper conduct. In particular, the complaint adduced the following
allegations against the county government, that:
1. The Chief officer has assigned one procurement officer to carry put
functions of the Director Procurement against the law.

II. The department of Agriculture is alleged to have lost a lot of money

through irregular.pr in.procuring motor cycles at

rocess of the law on

1. " department

d findings

c. Sources

The Institute through its di tablished under Section 22

of the Supplies Practitioners Management Act (the Act) and pursuant to its

mandate under Section 23 of the Act and in accordance with Rule 17 & 42 of

the Supplies Management (Disciplinary) Regulations, 2015 determined in a
meeting held on 12th September, 2023 that allegations Nos.
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(5) and (6) established a prima facie case in line with its mandate and
that allegations numbers (1), (2), (3) and (4) though raised serious issues
bordering on mala fides and criminality are not within the mandate of

the DC committee.

. The complaint ralsed anoe emechanism for determining

anonymous com-' 1 committee thoroughly

considered that the institute

Supplies

a. In the event of a Complaint subject of which Investigations do ensue,

the DC shall receive and consider the findings same in line with Section
23 of the Act and Regulation 9 of the Disciplinary Regulations, 2015

and determine whether to dismiss the matter or fix hearings.
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b. Accordingly, Proceedings be taken out and notices for hearing do issue
against persons adversely mentioned and suspected of violations in the
Report.

c. The Institute do prosecute the Complaint as the same would be deemed

to have arisen from the investigations which is a process of the law

mplainaﬁf is the Kenya Iﬁéfitﬁte of Supplie‘s“.l\/{anagem"efnt hi

rate of Standardsand ':Compliance represented by M

ubmitted that -invééfigétions were commenced

iplinary Committee.

13. These investigations were completed by November 2023. The investigative

team then presented a report to the committee for consideration.
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14. Upon reviewing the report, the committee determined that a prima facie

case had been established against the respondent

15. The complainant’s counsel stated that consequently, the Respondent

received summons and hearing notices for the hearing.

16. Counsel for the complainan

‘epistration, and licensing of supplies

governing the training,

practitioners. This statutory scheme establishes clear educational,
experiential, and ethical standards aimed at ensuring professionalism,

integrity, and accountability within the supplies management profession.
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25.  The Disciplinary Committee of the Council, constituted under Section 22
of the Act, is vested with the authority to receive and investigate complaints
brought against practitioners. This mandate is to be exercised in accordance

with the provisions of the Act, ensuring that practitioners adhere to the

prescribed standards of professional conduct.

26.

remove a practitioner from the r

,.;revoke their practicing:license,.or impose fi

28 LY, 20 of the SPMA prohibits practice by any person

Certificaté.".'Thé_'.siéi:_'c'l“provision reads thus: -

Accordingly, the saidp ‘mandatory requirement for

29,

a license to practice as a Supplies Practitioner.

30. Under Section 20 (3) of the said Act, registration (valid registration

Certificate) is one of the mandatory prerequisites for application and issuance

of a Practicing License.
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31. Section 20 (6) creates a criminal offence for engagement in the business
of a Supplies practitioner without valid registration Certificate and valid
practicing License. The said Section provides: -

“(6) Any person who contravenes subsection (1) commits an offence
and is liable on conviction to a fine not exceeding one hundred
thousand shilling F i 'period not exceeding three

years, or to
bovementioned

in line with

36. Practicing without proper registration and licensing constitutes a criminal

offense under the Act, exposing the individual to prosecution and criminal

sanctions.
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37. The KISM Code of Ethics and Standards of Professional Conduct No.
1 of 2020, which binds all Supplies Practitioners, sets forth ethical and

professional standards to be followed.

38. Spemﬁcally, Standard 3.6 of the Code prohlblts practicing without a valid

fails to pay the prescrlbed fee but only upon Noti

rtunity to be heard before the Registration Commi

to practice or pernii s any personto practice without holding a valid

registration Certificate.”

42. The collective import of the legal provisions set out above is the

unequivocal conclusion that practice without requisite renewal of registration
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and a valid licence is expressly proscribed by the relevant laws and

punishable as both a criminal and professional misconduct.
43. It is instructive to note that the institution of proceedings of professional

misconduct does not preclude the criminal prosecution of accused and/or

implicated persons. e liberty to choose the

44, ay veve _ _ f the DC to

upphes pract1t10ner as a- person reg1ster

46.

47.

48. In consideration thereof, it is a dictate of the law that the Respondent,
being a registered supplies practitioner by the Kenya Institute of Supplies

Management, was unequivocally bound by the laws governing the profession
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as well as the Code of Ethics and Standards of Professional Conduct, No. 1 of
2020.

49.  The Practitioner's registration as a professional mandated strict adherence

to these ethical standards and regulations. The failure to comply with these

provisions, particularly. i

professional dut

iation not only undermines the mtegntyof the profe
professional-misconduct as defined by the regulato

herefore, unequivocally deems this hon-compliance a

52.

actively engagé'd or 110;

53.  Statutory obligations are not mere lofty aspirations that persons to whom
an obligation is set in law may choose to or not to obey or when to comply.
Obeisance to the law is the cornerstone of societal order and the fraternity of

Procurement and Supplies Practitioners demands no less.
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54.

59.

It is imperative to note that in the wisdom of Parliament it imposed strict
compliance and even imposed hefty fines and sentences including the
possibility of incarceration and denial of liberty for non-compliance. Even this
Committee has no latitude to excuse non-compliance as, itself, it is bound to

act as dictated by the law.

ssed remorse and

termination in

overnment of Homa Bay, at

fault for employing and retaining an unregistered and wunlicensed
procurement staff, in clear violation of Section 32 of the Supplies Practitioners
Management Act. This constitutes a serious breach of statutory obligations.

The Committee, therefore, directs that this Judgment be transmitted to the
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Council of the Institute with recommendations for appropriate legal action
against the County Government of Homa Bay for violation of Section 32 of the
Act.

60.  On the same note, it is directed that the Judgment be also notified to the

unty Government as a caution

attention of the head of publi

‘prescribes as follows with regard to-the powers

ng a determination in complaints.in. exercise of

specified perio
(d} that the ;

register of members

member of the Institute be struck off the

(ejthat the member of the Institute pay to the aggrieved person
compensation of such amount as the Committee may determine, but
limited to the extent of loss incurred taking into account all other

prudent mitigating measures at the claimant's disposal; or
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(f) make such order as the Committee considers fit. »
63. In exercise of its mandate under Sections 23 of the Supplies practitioner’s
management act, Act No. 17 of 2007 and Rule 42 & 43 of the Supplies

practitioner’s management rules this committee hereby orders as follows:

64. The Respondent i 1 iolated=Section 20 of the Supplies
N ngaging in supplies

cing year. The

68.

a. In light of the above and the totality of the circumstances, the DC doth
hereby issue a severe REPRIMAND to MR. BERNARD TARA OCHIENG’
with strict caution that any other cited instances of non-compliance
may and shall albeit without prejudice to the right to defence, attract
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more severe sanctions including the possibility of suspension from

practice and criminal prosecution.
b. No order as to costs.

69. The Respondent is further reminded of the obligation to adhere strictly to
the rules of practice and is cautioned that any future violations may result in
more severe disciplinary actions. The Disciplinary Committee will be forced to
initiate removal proceedings for non-compliant staff members pursuant to

Section 23(d) of the Supplies Practitioners Management, 2007.
It is so ordered.

Pursuant to the authority granted under Section 23(7) of the Supplies
Practitioners Management Act, 2007, the parties are hereby infornied of
their right to appeal this decision to the High Court. Any party aggrieved
by this decision may exercise this right within the statutory period

prescribed by law.

DATED . D DELIVERED AT NAIROBI THIS 13TH DAY OF SEPTEMBER 2024.
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SAMSON NYAMAI MASILA ADVOCATE

CHAIRPERSON

KENNEDY ARIEMBI
MEMBER
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JUDITH CHIMAU ADVOCATE
MEMBER

FCPA PARAAG DEVANI
MEMBER
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THOMAS OTIENO
MEMBER

DR. REBECCA MUTIA
MEMBER
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