BACKGROUND
3. The present case arises from a complaint initiated by an anonymous letter

dated 13th June, 2022, addressed to the Chief Executive Officer of the Kenya

Institute of Supplies Management (the Institute) through the Chairperson of
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the Disciplinary Committee. The letter raised allegations of gross misconduct
and fraud within the Department of Agriculture and Livestock at Homabay

County Government,

4. The said Complaint raised a myriad of other allegations inter alia, that:

b. Procurement processes conducted by unauthorized and unlicensed

officer who could be in no regular standing.

c. Sources of funds is donor fund under NARIG project
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. The Disciplinary Committee (DC) established under section 22 of the
Supplies Practitioners Management Act (the Act) was seized of the matter
and pursuant to its mandate under Section 23 of the Act and in accordance
with Rule 9 of the Supplies Management (Disciplinary) Regulations, 2015

conducted a preliminary inquiry in its meeting held on 12t September, 2023.

15 9 (2) (b) and 10 (4) of the Dismphnary Regulatmn
Regulatlon __=‘12 (3) Whlch is in=Pari :fmatena_, the DC

to its © w1de mandate under Sectlon 3 of th Supplles
ers’ Management Act No. 17 of 2007.

8th November

ect of the

January 2024 and the DC cons1dered and adopted the same. Concurrently,
the DC determined suo motu that the Complaint raised novel issues, in
particular, the DC’s jurisdiction to handle anonymous Complaints and the
manner of exercise of the DC’s investigative powers and authority donated

under the Act and the Disciplinary Regulations, 2015. Consequently, the DC
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considered the matter as an interlocutory point of law and issued a Ruling on
the 20t of June, 2024 directing inter alia that: -

a. In the event of a Complaint subject of which Investigations do ensue,

the DC shall receive and consider the findings same in line with Section
23 of the Act and Régulation 9 of sciplinary Regulations, 2015

titute of Supplies

Management. The Institute . u mplaint through its Directorate
of Standards and Compliance represented by Ms. Matu who gave a sworn

testimony.

13. Ms. Matu testified that upon receipt of the Orders of the DC, the

Department seconded a Compliance Officer to carry out the Investigations,

Page 4 of 17




which would reveal that the Respondent was an employee of Homabay County
in the Department of Procurement carrying out, and tasked with procurement

functions and duties.

14. Ms. Matu in conclusion produced the Complaint dated 13% June, 2022

and the Investigation R 023 as evidence in chief,

15. Counsel for the Complamant submitted that th igéiplinary Committee
considered and reviewed the outcome of the investigations as presented and
determined that the facts presented a prima facie case that the Respondent
was practicing without a license during the period between January 2023 and

December 2023.

16. Itis further pleaded that the Respondents negligently refused and/or failed
to take out a practicing license for the duration between January 2023 and

December 2023.

Re

17 pondent attended the hearing virtually.

18. ondent tenderedher ‘Eéstimony and was examined

19. mabay County

Wipply Chain

20. She confirmed th berof the institute vide

membership number 743137 and with™ practicing license number

K3191/2022.

21. She confirmed that her license for 2022 was valid.
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22. She admitted that she was practicing without valid license in the year
2023.

23. She admitted she knows the consequences of practicing without valid

license.

24, . committee for leniiency while deli their judgement, as

sensuring that professionalism,

standards,

re mamta1nedw1th1nthe field of supplies m

complaints loc

the Act.
28. Section 23 of the Act defines the jurisdiction and authority of the

Disciplinary Committee (DC), granting it powers to remove names from the

register, suspend registration, revoke practicing licenses, or impose fines on
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supplies practitioners for professional misconduct or breaches of the

prescribed standards and ethical guidelines.

29. Section 23 (1){d) outlines and describes the conduct that constitutes

Professional misconduct under the Act and at 23 1 (d) (xiv) states vide licet:-

“Does or fails

stration of all

33. Section 20(3 tia and conditions

necessary for obtaining istration being a compulsory

prerequisite for both the apphcatmn and issuance of a Practicing License.

34, These requirements align with the Institute’s statutory duty to regulate the
qualifications of suppliers and to uphold professionalism and integrity within
the field of supplies management.

Page 7 of 17




35. The penalties for practicing without a license are clearly stipulated in
Section 20(6) of the Act, which criminalizes practicing without a valid

Registration Certificate and Practicing License. Section 20(6) provides: -

“16) Any person who contravenes subsection (1) commits an offence
and is liable on conviction to a fine not exceeding one hundred

thousand shillings, or im sonme; riod not exceeding three

39. Section 32 on

“11) Any employer who employs an unregistered or unlicensed person
as a supplies practitioner shall be guilty of an offence and is liable

upon conviction to a fine not exceeding five hundred thousand

shillings or to imprisonment for a term not exceeding three years or
to both.”
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“(2) Where the employer provided in subsection (1) is a body
corporate, the Chief Executive Officer of that corporation shall be
guilty of an offence and shall be liable to the penalties provided in

subsection (1).”

40. The Act therefore mak_q
without valid registratio

liable to pro

5, 2015 '(héfé_'i_'r_sl_'af‘_t(éf._'.'_.‘fRegistration and Licensing

: requirement for registration and licensing.

and an opportunity to t d |
under Section 15 of the SPMA.

45. Regulation 38 of the said Registration and Licensing Regulations is

pertinent to the Complaint before this Committee. The Regulation provides: -
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“A person who carries on the business of Supplies Practitioner
commits professional misconduct if such person practices, attempts
to practice or permits any person to practice without holding a valid

registration Certificate.”

46.

the Kenya In
74313.

50.  Accordingly, the DC’s mandate is to adjudicate the specific issue of
whether the Respondent engaged in the practice of a Supplies Practitioner
without holding a valid registration and practicing license during the relevant

period, and, if so, to determine the legal consequences of such actions.
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51. In considering the facts presented by the Respondent, the Committee
acknowledges that she has conceded to the allegations against him. The
Committee has carefully considered the oral testimony provided by the
respondent, who is a registered member of the Institute under Member No.
74313.

52. The responde ware of her breach of

standards a rescribes by the

that the Respondent,

being a registered supplies practitioner by the Kenya Institute of Supplies
Management, was unequivocally bound by the laws governing the profession
as well as the Code of Ethics and Standards of Professional Conduct, No. 1 of

2020.
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o7. The Practitioner's registration as a professional mandates strict adherence
to these ethical standards and regulations. The failure to comply with these
provisions, particularly in renewing his license and maintaining her

membership under the assigned number, constitutes a clear breach of

professional duty.

58. i isputed, both in-fact 1at the practitioner’s failure to
ode of Ethics and
i of the legal

959

61.

profession of Procuremen

principle.

62. It is imperative to note that in the wisdom of Parliament it imposed strict
compliance and even imposed hefty fines and sentences including the

possibility of incarceration and denial of liberty for non-compliance. Even this
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Committee has no latitude to excuse non-compliance as, itself, it is bound to

act as dictated by the law.

63. The Committee is however alive to the circumstances and it must consider

matters on a case-to-case basis. In this case, mitigation was offered. It is

observed that despite the owledgment of his fault and

noticeable lack of

h of statutory obligations.

Management Act. This c

The Committee, therefore, directs that this Judgment be transmitted to the
Council of the Institute with recommendations for appropriate legal action
against the County Government of Homa Bay for violation of Section 32 of the

Act.
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68. On the same note, it is directed that the Judgment be also notified to the
attention of the head of public service in the County Government as a caution
and notice of their duties and obligations under law and as a reminder of the

consequences for non-compliance.

69. Now back to the pri e finding of culpability as

'hat sanction impose.

) that the complaint be dismissed;

(-b'::f':that the member of the Institute be reprimand

ecified period not exceeding two yea

he name of the member of the Instit

, butlimited to the extent of loss incurred taking into
account all other prudent mitigating measures at the claimant's
disposal; or

{f) make such order as the Committee considers fit.”
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71. In imposing its sanctions, the Committee must be guided by rules of
fairness and the principle of proportionality and the fact that sanctions are

an important aspect of the administration of justice.

72. Acknowledging that the imposition of sanctions is based on discretion it is

ied out with caution, due

3 of the Supplies pract1t1oner’smanagement act,

& 43 of the Disciplinary Reguiati‘o'ri‘s‘-,* 2015 this co

74

75.

LA SALLY
stances of non-

udice to the right to

defense, attract ' m ncluding the possibility of

suspension from practice and criminal prosecution.
b. No order as to costs.

It is so ordered.
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Pursuant to the authority granted under Section 23(7) of the Supplies
Practitioners Management Act, 2007, the parties are hereby informed of
their right to appeal this decision to the High Court. Any party aggrieved
by this decision may exercise this right within the statutory period

prescribed by law.)

DATED AND DELIVERED AT NAIROBI THIS 13™ DAY OF SEPTEMBER
2024. : '

SAMSON NYAMAI MASILA ADVOCATE
CHAIRPERSON

KENNEDY ARIEMBI
MEMBER

JUDITH CHIMAU APVOCATE
MEMBER

MEMBER
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THOMAS OTIENO
MEMBER

EVANCE ONGATI
MEMBER =

4 h, SR
sed 996008000000 000090000000008600000000000008 seese

DR. REBECCA MUTIA
MEMBER
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