discussion on‘t

BACKGROUND
3. The genesis of the present case is a Complaint originated by an anonymous
letter dated 13tk June, 2022 addressed to the Chief Executive Officer of Kenya
Institute of'SuppIies Management (the Institute) through the Chairperson of

the Disciplinary Committee raising allegations of gross misconduct and fraud
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at the Department of Agriculture and Livestock of Homabay County

Government.

4. The said Complaint raised a myriad of other allegations inter alia, that:

I.  The Chief Officer in‘the said De d assigned one procurement
' ) urement against the
1L t of Agriculture was alleged to f money

regular procurement.process in procuri

ant prices which also did

_:artment 'f;_;_iixrlt_h a lot of i:ﬁib'6r§9n§t1on,f'

westigated, and findings shared:

warning them over unskilled staff handling procurement assignments.

This also should be taken seriously and be investigated

VI.  Other issues of concern which must be looked into by the Institute are:
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a. Forged procurement document,
b. Procurement processes conducted by unauthorized and unlicensed

officer who could be in no regular standing.

¢. Sources of funds is donor fund under NARIG project

5. The Disciplinary Commi der section 22 of the
iti ized of the matter

d in accordance

8. The Institute thro igh is. rC ' Jirectorate conducted
| ST pvestigations-on 27 & 28tk November
2023 with the primary objective of ascertaining the compliance status of the
SCM staff within the County in line with the allegations subject of the

Complaint.
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9. The comprehensive audit yielded the findings of the report dated 19th
January 2024 and the DC considered and adopted the same. Concurrently,
the DC determined suo motu that the Complaint raised novel issues, in

particular, the DC’s jurisdiction to handle anonymous Complaints and the

manner of exercise of the DC S 1nvest1gat1ve powers and authority donated

under the Act and the Di 2015. Consequently, the DC

considered the m

11. The Parties’ respective cases are set out below.

Complainant’s Case
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Determination
Jurisdiction

19. The Supplies Practitioners Management Act (hereinafter ‘the Act”) and the
Subsidiary legislation thereunder establish a comprehensive framework for

the training, regulation, regi sing of supplies practitioners.

periential, and ethical
help uphold
1d :of supplies

ines and describes t

“does or fails to-d_:

23. Section 16 of the Act further requires the mandatory registration of all
Supplies Practitioners to qualify to engage and carry out procurement duties

and functions.
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12, The Complainant accordingly is the Kenya Institute of Supplies
Management. The Institute prosecuted the Complaint through its Directorate
of Standards and Compliance represented by Ms. Mutugi who gave a sworn

testimony.

t of the Orders of the DC, the

t the Investigations,

18, Ms. Mutugi testified:

mabay County

ocurement

i, in conclusion produced the Complaint date 1 Ju 022

stigation Report dated 23 ‘November 2023 as e

trainings to acquire the | cense and membership

renewal,

18. She closed her case by mitigation in which she pleaded for pardon from
the committee. She further avowed that she had already renewed her current

membership and acquired a valid practicing license for the current year.
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24. Section 20 of the Act correspondingly prohibits the practice of Supplies
chain management without a valid Registration Certificate. The said provision

reads thus: -

20. (1) After the expiry of twelve months from the commencement of

this Act, no person shall engage in the business of a supplies practitioner

unless he has been du_ ssue stration certificate and a

his Act. (Emphasis

- ] e . . 5 thandatory

20. i and

ites

the quallflcatlons of suppliers a suring and

the field of supplics management.

28. . ctice wi i equent] out

g three years, or to

both such fine and imprisonmeén

29. The validity of a licence issued under the Act is delimitated to a period of

one year. Section 21 requires renewal of licence on annual basis.
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30.  Further to prohibition of practice without a licence, the Act also proscribes
practice by persons who though eligible have not obtained registration and
acquired licence. This is the crux of Section 30 of the Act which provides
thus;-

“Any person who, though eligi

Act, is not so regi

practitioner c

for a term

The KISM Co
2020 to which every Supp

33. al Conduct No. 1 of

ribes, outlines the code and

standards to which each of supplies Practitioners is bound.

34. Standard 3.6 of the said Code of Conduct prohibits practice without a

Registration Certificate and Licence.
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35. The Supplies Practitioners Management (Registration and Licensing)
Regulations, 2015 (hereinafter “Registration and Licensing Regulations”)

reinforce the requirement for registration and licensing.

36. Regulation 12 thereof provides that registration shall confer membership

while Section 13 provides remain in force for one year.

misconduct doe:

implicated persons I erty to choose the

disciplinary route or criminal procee mgs or oth

40. The law however limits exercise of authority and jurisdiction of the DC to

disciplinary action against supplies practitioners only. Section 2 of the Act
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defines a “supplies practitioner” as a person registered as a supplies

practitioner under section 16 of the Act.

41. In the premises aforegoing, it is the determination of the DC that the

Respondent herein being a Supplies Practitioner is therefore properly with the

purview and jurisdictional Respondent did confirm that

she is a registere

under memb

to these ethical stand: regulafi
provisions, particularly in renewing her license and maintaining her
membership under the assigned number, constitutes a clear breach of

professional duty.
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46, It is notin contention, whether in fact or law, that the practitioner's failure
to renew her license and membership as required under the Code of Ethics
and Standards of Professional Conduct directly contravenes the obligations

imposed on all registered professionals by the law established.

47. This deviation not only:! ty of the profession but also
4 latory framework.

‘a violation that

48.

concerned with procurement - presuppose roper

n of such an individual. If::ig:i.ﬂl.’::l:l.i.:)erati{}énz.‘thereforé:

efense to non-
onstraints, while
unfortunate, do not neg ‘professional obligations,
including the acquisition of CPD points necessary for maintaining licensure.
Accordingly, the Respondent's financial circumstances do not provide a valid
justification for her failure to comply with this mandatory requirement, and

thus, her argument is without merit.
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51.  Statutory obligations are not mere lofty aspirations that persons to whom
an obligation is set in law may choose to or not to obey or when to comply.
Obeisance to the law is the cornerstone of societal order and the fraternity of

Procurement and Supplies Practitioners demands no less.

22. It is imperative to no rliament it imposed strict

tences including the
ympliance. Even this

is bound to

55. In light theref mission of fault, this

Committee finds her cul misconduct for practising

without renewal of membershlp and vahd Certlﬁcate for the year 2023,

56.  Before the Committee can make its final Orders, the DC considers it fitting

to broach one issue of considered relevance that arose from the proceedings.
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57. The Committee as a custodian of the code of conduct and enforcement of
Standards of practice as stipulated under the law, notes with grave concern
the inaction by the employer in enforcing an obligation strictly provided for
under law. Section 32 prohibits employers from retaining in their employment
unregistered supplies practitioners and imposes Criminal sanctions against

the Chief Executive Offi

iolations of such a nature.

ent staff, in clear violation of Section 32 of the Suppl

t. This constitutes a serious breach of St

same n(V)V1.:e, it is directed that the Judgmeﬂ;é be also
f the head of public.service in the County Governmet
their duties and obligations under law and as

sfor non-compliance,

60. Now ba

above, the Cot

61. Rule 42 of the Disciplinary Regulatio 015 prescribes the powers of
this committee when making a determination of complaints in exercise of its
jurisdiction under Section 23 of the Supplies practitioners management act,

Act No. 17 of 2007.

Rule 42 provides:
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“2. Decisions of the Committee

(1) After the hearing the complaint, the Committee may determine or
order—
{a) that the complaint be dismissed;

(b) that the member of the Institute be reprimanded;

uspended from practice

‘be struck off

ccount all other prudent mltigatmg

sposal; or

64. Properly guided as such, this Committee in exercise of its mandate under

Sections 23 of the Supplies practitioner’s management act, Act No. 17 of 2007
- and Rule 42 & 43 of the Disciplinary Regulations, 2015 this committee hereby

finds as follows:
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65. The Respondent is found to have violated Section 20 of the Supplies
Practitioners Management Act No. 17 of 2007 by engaging in supplies

business without a valid license during the 2023 practicing year.

66. It is therefore Ordg

the DC doth
CBE ISCAH

68. [t is so order

Pursuant to the authority granted under Section 23(7) of the Supplies
Practitioners Management Act, 2007, the parties are hereby informed of
their right to appeal this decision to the High Court. Any party aggrieved
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by this decision may exercise this right within the statutory period

prescribed by law.)

DATED AND DELIVERED AT NAIROBI THIS 13TH DAY OF SEPTEMBER
2024.

SAMSON NYAMAI MASILA ADVOCATE
CHAIRPERSON '

i

KENNEDY ARIEMBI
MEMBER '

JUDITH CHIMAU ADVOCATE
MEMBER

FCPA PARAAG DEVANI
MEMBER

THOMAS OTIENO
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MEMBER

= LA kfb\o\\l%

EVANCE ONGATI
MEMBER

DR. REBECCA MUTIA
MEMBER '
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