KENYA INSTITUTE OF SUPPLIES MANAGEMENT

BEFORE THE DISCIPLINARY COMMITTEE ESTABLISHED UNDER THE
SUPPLIES PRACTITIONE ] JNT.ACT NO. 17 OF 2007

BACKGROUND
3. This Judgment is the decision of the Disciplinary Committee {the DC) and

is issued pursuant to Regulation 43 of the Supplies Practitioners
Management (Disciplinary) Regulations, 2015 (Disciplinary Regulations,
2015).
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4. The following summary of the facts does not purport to include every single
contention put forth by the actors in these proceedings. However, the
Committee has thoroughly considered any and all evidence and arguments
submitted, even if no specific or detailed reference has been made to those
arguments in the following outline of its position and in the ensuing

discussion on the merits.

Factual Background

ide the Statement

. The Complaint is as set oﬁt below:-

fllegal Supplies practice contrary to Section 20 (1) and (6) of Supplies
Practitioners Management Act No. 17 of 2007, PPADA Act 2015 Section 47
(1) and Regulation 33 (2} of 2020.
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10. In line with Rules of Procedure the Complaint was served upon Mr.
Oyaro, the Respondent herein, and after notably a long and inordinate
delay, the Respondent, by his letter dated 4th July, 2022 responded and
stated that he was a licensed member no. K2256/2021.

11. Itis on this account that the DC directed further investigations on the

matter.

that while the

not exercise its powers vested: on it by law through intimidation of

any like means.

16. He further requested for rescheduling of the hearing set for the 23 of
August, 2022 to gather more information with a view to filing a substantive
response and possibly moving a Court of law for remedy for an unnamed

cause.
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17. The advocate in the said letter adds that the Respondent was since
working with the office of the President implying that he had left the
employment of the County Government of Vihiga and was licensee No. No.
K2256/2021. It was further asserted that the Respondent had since
applied for renewal of the licence vide Mpesa transaction dated 4th July,
2022 but had not been issued.;

the licence.

vid Advocate for the
able to attend

considered it prudent to order. for further detailed and c

ations into the matter pursuant and in exercise of

efor ‘the DC in its
-same as part of the
record but consider ther ntiuiry be carried out on

specific heads.

22.  Accordingly, the DC took the liberty to frame the specific issues as per
the letter dated 6t December, 2022 addressed by the Institute to the
Registrar of the Institute by which he was required to provide a detailed

report on the following items, videlicet:
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a. On the background of how Godfrey Oyaro became a member of the
Institute upto the point at which his licence was cancelled and that
the same be supported by evidence;

b. With Proof of written communication to Mr. Oyaro on the status of
his licence noting that he had further paid for his 2022 licence;

c. A detailed background highlighting the provisions of the Registration

and Licensing Regulati ion and dating of licences;

23.

25. “As above, on the date set for hearing, on 16!

dent was represented by an advocate, Mr. Mokaya who

response on

26. In the circumstances, the Respondent’s Counsel prayed for leave to file
a Replying Affidavit and supporting documentation in Defence of his client.
The Committee deliberated on the matter and directed as follows:

a. THAT leave be and is hereby granted to the Respondent to file

a Replying Affidavit or Defence as he may deem fit in response
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to the complaint within 14 days of the Order, and the same be
filed, on or before 30t July 2024,

b. THAT the Response do include a detailed response to the
Complaint accompanied by all relevant documents including a
certified copy of the practising licence held by Mr. Oyaro at the
time of the complaint; status of employment to confirm current

o show any transfer(s) or

his counsel to appear on his behalf."However, ce

by or on behalf of the Respondent F‘urther no d as

30. Accordingly, gleaning from the case, the primary issue for
determination is the question as to whether the Respondent is a validly
licenced member of the Institute and incidental thereto, the DC shall

consider the suitable remedy in the circumstances of the case.

A. Determination
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31. From the outset, the DC must call out all certain actors for the undue
levity exhibited and in particular the Respondent and the office of the
Registrar of the Institute whose trifling conduct has been a huge

impediment to an expeditious determination of the matter.

32. The DC is a creature of Statute with the force of law and its process

carries the full weight of t t attitude and frivolous and

casual attitude t trongly admonished

and cautio

1ts mandate

'm accordance Wlth

36. eretofore, the--investigations into

maintained that Oyaro had never be issued with a licence as
he had not complied with application requirements.

b. Mr. Oyaro had not availed requisite academic certificates and
accordingly his application of 31st March, 2021 was pended
owing to this shortcoming.

c. The licence copy availed by Mr. Oyaro was dated 15t January,

2021 while his application for licence is dated 315t March, 2021,
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a copy of which could not be found in his file. The Respondent’s
file contained an original copy of licence which had been
cancelled and further was dated 5t May, 2021 and not 1st
January, 2021.

d. Upon examining the approved licences by the Registration
Committee on 5th May, 2021, it was noted the list included

cancelled licenc

- for the Respondent was
missing,

e. The /2021 belongs

37

38.

“29. Failure of Parties

{1) Where a party fails to attend or be represented at a hearing of

which he has been duly notified, the Committee may—
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(a). unless it is satisfied that there is sufficient reason for the absence
of the party, hear and determine the application in the absence of

that party; or

(b). adjourn the hearing, and may make such orders as to costs as it

considers fit.

(2). Before determining an apphcatlon under paragraph (a)(i) of this

regulation, the Commiit e ny representations made

in writing submit “to the notice of

nt, Mr. Oyaro.

sue of whether Mr.
best, unproven. At worst,
the accounts are falsified as per our due consideration. The parties did not
particularly aid their cases and respective positions as information from
the Institute’s concerned office was sketchy while Mr. Oyaro chose to serve

tit bits of evidence and abscond.
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42. The Committee must nonetheless labour to separate wheat from chaff

and pronounce itself accordingly.

43. Upon Application for licence the Institute’s Membership Office contends
that the Registration Committee considered the same and declined to issue
a License for lack of requisite academic Certificates on the part of the

Applicant. The Committee has powers.t

or decline to issue a licence

and it cannot be faul

s we flndgrave dearth in truth.and lack of candour

evarication on a mattér thé'{%..ough-t- to ' have been outright anc

f licence
ne relevant

said Committee

47. It was not established in evidence whether the Respondent, Mr. Oyaro,
was ever notified of either of these alleged positions by the Institute and in
this case, reference to the Institute implies the Registration Committee or

persons acting on its authority.
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48. This therefore brings us to the first legal issue which we must render
ourselves on before we proceed to the rest of matters. What does the law

state on administrative decisions?

49, We refer to Article 47(1) & (2) of the constitution which provides thus:-

(1) Every person has the right to administrative action that is

expeditious, efficient, lawful, reas nd procedurally fair.

53. The Committee is bo to the rule of law and the

principles of natural justice. The Committee therefore must dispense with
that duty and in so doing we pay heed to the hackneyed maxim fiat

Justitia ruat caelum — Let justice be done though the heavens fall.

54. This Committee cannot countenance the Institute’s failure and has a

duty to sanction the same. Accordingly, the failure by the Institute to issue
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reasons and notice to the respondent for the failure to issue him a licence
or reasons for the cancellation constitutes a grave violation of Article 47

and the Respondent’s rights under the Fair Administrative Actions Act.

55. Secondly Section 23 of the SPMA Act prescribes the rights to a fair trial

for parties appearing before it, It provides in part thus:

inquiry or disciplinary

“(3) A person whose

56 portun{‘gy andthe fa1rtr1a1 env“iréaged ugder this

f the Constitution.of Kenya entail furnishing

‘that a party1s to rely on to the adverse party:

57.
this com ;
justice, the ust be conducted

of evidence.

58. Article 35 of the Constitution further guarantees the right of access to

information.

59. We note with grave concern that the Registration Committee failed to

file the report regarding the respondent's compliance status as previously
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ordered. We admonish this lapse and seize this opportunity to reiterate the
centrality of adherence to the principles of fair administrative action. A
party is entitled to access information relevant to their case and to a fair
hearing. We emphasize that these rights are fundamental to ensuring just

and equitable outcomes in administrative proceedings.

60. The DC discharged it

ordering and di

ant participant in

ad to issue reminders

and even place calls . Oyato inclidir "hearing dates to remind
him to attend either in person or through Counsel. This would be so

despite receipt of Summons by the Respondent or his Advocates.

65. The law has always propounded the equitable maxim vigilantibus non
dormientibus aequitas subvenit which translates to “Equity aids the

vigilant not the indolent.”
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66. It is further an established maxim of law that he who comes to equity

must come with clean hands.

67. We have already noted that we are forced to make a determination in
the absence of a substantive Response from the Respondent who despite
leave, has to date failed to file such response and documents as directed

by the Committee.:

<e-a finding on material

available.

2021 which

69

. How did':"he lice

b. Was it send to”'hlm-z.wa---:coune and it:so, by :{ﬁrhom?

c. Did he collect it from the Institute and if so. From whom and where
is record to show who signed for the collection.

d. If by email, where and why could he not produce the email
forwarding the Licence to him.

e. Ifhe did collect, then he must have collected an original copy. Where

is that original licence or a certified copy of the same?
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f. What would possibly preclude an innocent person claiming he was
issued with a licence he holds to be valid from adducing proof of how
he was issued with the same?

71. It is curious Mr. Oyaro could not produce any other document other
than a copy of the alleged Licence and an admonitory letter from his

Advocates cautioning them and even threatening Court action.

72. This is not luct consist id;. truthful and honest

witness or p;

are cons rained to concludethatMr Oyaro did
:e_z'é!ally issued Licence -for.-fh.é -.YéVér..QOQI. The
be a forgery. Whether Mr. Oyaro worked it out
persons within or without the Tnstitute is yet not

both p:grtiezs_ﬁ,:_,-._mu§_§_-_‘_;:h.'%ve.,;__bqund_.-,_therr;se_lves to

concealed their tracksaccordmgly e

76. The records of the Institute availed and in particular, the findings of
review of the relevant Minutes of the Registration and Licensing Committee
do not show evidence of approval of Mr. Oyaro’s licence. Where else would

a Licence originate from if not through an irregular means.
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77. A more curious observation is that while the case arose on 3rd of May,
2021 and the Complaint was served upon the Respondent shortly
thereafter and severally on email and later by a formal letter of 12th
January, 2022 and while the Respondent was aware of the issue pending

on the validity of his licence for 2021, he purports in his Advocates Letter

of 22nd August, 2022 to have paid for a 2022 licence on the 4t of July,

2022.

78. The 4t of.

022 Application, if at all it was

\nd a contrived move to preempt the discu

80

he Institute,
fo ensure that

his practice ""Stat-__ 1 ent had a personal

responsibility to ensure that his:practice status was regularized and/or

demonstrate that he took steps to do so.
82. Accordingly, we can only arrive at one conclusion that the Respondent

has been practising without a licence for the Year 2021 and 2022 and

possibly for the year 2023 and current year, 2024.
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83. There is no evidence to the contrary and this Committee must reach
such a conclusion as there was no evidence in rebuttal. The Advocate by
his letter dated 22nd August, 2022 confirms that the Respondent had at
the time shifted workplace from the County Government to the Office of

the President where it is presumed he works to date.

84. The Respondent was avai ity to present evidence of his

obligations and du

the SPMA Act.

87. However, this Committee’s jurisdiction is limited to matters of
professional misconduct and it must restrict itself to findings and
pronouncements on such. Section 23 (d) (xiv) as read with Regulation 38
of the Supplies Practitioners Management (Registration and Licensing)
Regulations, 2015 and Standard 3.6 of KISM Code of Ethics and Standards
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of Professional Conduct No. 1 of 2020 prohibits practice without a valid
registration Certificate and licence and contravention thereof constitutes

professional misconduct.

88.  Accordingly, the Respondent is found guilty of professional misconduct
in particular for the following: -
a. Practising without a valid licence for. the year 2021.

b. Practising without s

89. i is deeme {d/or

e Committee must remain within the"said confin

mandate under- S

90 _ 1.22
1), 10 (4) and .12 3 ) of the-Di c1pl1nary Regulatlon

:cause an inquiry of a broad nature into allegation t':ii:fns

t of these powers the DC has authority to

compliance for-the period subsequent t

au

91. stated, find s ,pért of the

Institute’s IRQ -Respondent or

notify him of the'r > of his Application for

the principles of natural

licence for the year 4. 4h dccerdance wit
justice and fair administrative actions. Verily, this must have a bearing on
the sanctions or final orders that the Committee will consider at the tail

end of this Judgment.

92. We cannot however address ourselves to the purported Application for

Licence of 2022 as that claim was not substantiated. No evidence was
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provided that such an application was made and we cannot therefore

censure the Institute on mere speculation,

93. Likewise, the DC did also call out the Respondent for failing to file a
Response even after being granted extension of time to comply. We are alive
to Regulation 18 of the Disciplinary Regulations, 2015 which provide
thus: -

Where the Respa laint as specified

under Regu

remises, were are inclined to find that the impor

that a R_espogdpp_’g ‘who fails to file a Stateme

elves to lighility. ‘(_).f.._:.t..l.’.le nature of professio

96.

just and proport

97. Section 23 of the SPMA Act and Regulation 42 of the Disciplinary,
Regulations prescribe the sanctions that the Committee may issue on a
finding of guilty but without prejudice to any other Orders that the

Committee may find just and fair to mete.
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98. In exercise of its mandate under Sections 23 of the Supplies
Practitioner’s Management act, Act No. 17 of 2007 and Rule 42 & 43 of the
Supplies practitioner’s management rules this committee hereby orders as
follows:

a. The Respondent is guilty of professional misconduct for
practicing without valid licences for the Years 2021, 2022, 2023
and 2024.

' {shs. 60,000/= being a
fine of ) : t excluding the

es must be

It is so ordered.

ule 29(3) of the Supplies

Practitioners Management Rules, 2007, the parties are hereby informed

Pursuant to the cuif orit;
of their right to appeal this decision. Any party aggrieved by this

decision may exercise this right within the statutory period prescribed

by law.
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DATED AND DELIVERED AT NAIROBI THIS 13™ DAY OF SEPTEMBER
2024,

KENNEDY ARIEMBI
MEMBER =

SAMSON NYAMAI MASILA ADVOCATE
MEMBER

0000009900008 0000000000000000000000000000000000080E000000

PROF. LARRY GUMBE

MEMBER
FCPA PARAAG DEVANI =~
MEMBER '

---------------------------------------------------------

THOMAS OTIENO
MEMBER
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EVANCE ONGATI
MEMBER
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